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PREFACE. 


Tue definition of a modern preface, should be, “the pages of a book, 
in which the Author adduces and sets forth incontrovertible reasons, why 
he ought not to have printed his work.” As novelty is the order of the 
day, I trust I may be pardoned for deviating from this well established 
custom, and devoting these pages to the annunciation of the “divers 
good and sufficient causes me thereunto moving” to the publication of this 


volume. 
There are ten judicial districts in the State of Georgia. For each, a 
“Judge of the Superior Courts” is appointed. To this judicial function- 
ary, powers are entrusted, and duties imposed, of no ordinary character. 
As the presiding officer of a common law tribunal, he is called on to settle 
the multitude of ever changing questions, that are presented for adjudica- 
tion ; to untie the Gordian knots of assumpsii and case—to thread the in- 
tricacies of the ejectment labyrinth—and to make the way straight, for 
those “ good and lawful citizens of the State,” who claim the right to re- 
cover a chattel from one, into whose possession “ it hath come by finding.” 
In this capacity, also, aided by a special Jury, he determines all appeals 
from the petit Jury of his own tribunal, or of the “ Inferior Court.” 
Moreover, he sits in judgment upon all appeals from the “ Court of Ordi- , 
nary,” in testamentary matters, &c. Associated with the special Jury, 
he also acts as a Chancellor, and determines a]l questions connected with 
proceedings in Equity. ‘To the same Jury, he expounds the law applica- 
ble to the cases of those persons, who seek a release from the silken bands 
of matrimony. All writs of Certiorari, Prohibition, Mandamus, Gc. ema- 
nate from, and are heard before him. Upon him too, rest the hopes and 
fears of the unfortunate individual, charged with the violation of the crimi- 
nal laws of the country ; and by his lips, the sentence of imprisonment, 
infamy and death is announced. That he is often called upon to perform 
most of these various and heavy duties within the same week, I may safely 
testify ; that he is not required to perform them all on the same day, is not 
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owing to any courtesy on the part of the Legislature, but because that 
body has not the power of Joshua of old, “to make the Sun and Moon 
stand still” long enough. Nor is this all. This legal Hercules is the 
ultima spes of the desponding svitor—the ne plus ultra of the zealous law- 


yer. His fiat is conclusive. There exists no tribunal, that can correct 


his errors, or change his decrees. The Constitution of the State, (as 


amended a few years ago.) declares, that there shall be “a Supreme Court 
for the correction of errors,” but the Legislature of Georgia have hitherto 
disregarded the solemn mandate, and refused to organize such a tribunal. 

Such; (amongst others,) are the duties and powers of a Judge of the Su- 
perior Courts of the State of Georgia; duties too multifarious, and powers 
too. extensive, to be confided to any man; and powerful indeed must be 
the physical abilities, and gigantic 1nust be the intellect of that individual, 
whovcan discharge them properly. Called upon to decide the most diffi- 
cult and intricate questions without a moment’s time for deliberation ; 
compelled to charge the Jury thereon, as soon as the learned and elabo- 
rate arguments of the skilful and opposing Counsel at the Bar have ceas- 
ed, it would, indeed, be a miracle, if manifold errors were not to be found 
in such decisions, I-have not attempted to collect these hasty and crude 
opinions. Those that will be found in the succeeding pages, are the writ- 
ten decisions of the Judges of the Eastern Circuit of the State of Georgia, 
upon cases reserved, or questions of law or equity, which, not requiring the 
immediate action of a Jury, have been submitted to the Judge for his de- 
liberate opinion. The Constitution does not require him to assign written 
reasons for his judgments, save on motions for new trial, but the practice 
in our Circuit, (particularly of late .years,) has been, to give written opin. 
ions in all matters, to which deliberate investigation has been bestowed. 
My father, Judge Thomas U. P. Charlion, had collected these opinions pro. 
nounced before 181., and published them in a small volume, in 1824. The 
present work embraces all given since the former year. 

I beg leave to disclaim the title of a regular Reporter. I have called 
myself the Editor, because there was no other word in the English Jan- 
guage, which could exactly express my connexion with the work. I have 
made the “ marginal abstracts,” formed the index, added few and scatter. 
ing annotations to some of the decisions, and corrected the proof-sheets. 
This is all that I have done, and though it may be considered by the rea- 
der, as entitling me to but little praise, I can assure him, that when per- 
formed under the pressure of more important duties, it has been trouble- 
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some enough. The profession in Georgia will understand, why.I could’ 
not make the volume more perfect, by adding to each case, a statement of 
facts and the arguments of Counsel. Having no system of special pleads 
ing, it would have been in vain to have searched the records’ (other than 
the decisions of the Judges,) for the points in issue, and I was unwilling 
to trust to the fading memory of Counsel], engaged in the respective cases. 
The decisions, generally,contain a sufficient statement of the facts, to enable 
the reader to ascertain the history of the case. I pray him not to rely too 
much on my hasty notes or abstracts, but to read, aid determine for him- 
self. 

There is one matter which requires an explanation. I have inserted 
decisions in this volume, which affirin principles, long since considered as 
settled. A good Reporter, in a State or Country, blessed with a Supreme 


Court and a series of Reports, would, of course, omit cases of this charac- 


ter; but on proper reflection, I concluded, that under a system like onrs, it 
was all important to the profession, that principles solemnly adjudicated 
by our highest tribunal, should be promulgated, without reference to the 
fact, that they had long since been established in a different State or 
Country. The proprietors of land which has been long settled, and every 
foot of ground-of which is familiar to them, may, if they please, refuse to 
set up the marks which designate their well known boundaries or ways, 
but it would be unwise in the owners of a newly inhabited territory to fol- 
low such an example. We have no Supreme Court—Kach Judge in each 
Circuit is independent of the others. With the exception of the volume 
published by my father, and a work recently given to the profession by 
George M. Dudley, Esq., we have no Books of Reports. The same law 
is often differently construed in the different Circuits. I trust, that under 
all these circumstances, I may be pardoned for disregarding the sugges. 
tion of Lord Bacon, “that homonymie be purged away.” 

Although I have a mortal antipathy to writing a preface, I could not re. 
frain from saying this much, that the professional reader out of the State, 
might be enabled to account for the disadvantageous appearance, which 
both Judge and Reporter are made to assume in the following pages, 
Nevertheless, and with all these disadvantages, | believe, that some of the 
opinions of my predecessors herein contained, would do credit to any 
Bench. I may remark, in passing, that I have added my own decisions, 
not from any desire to place them in competition with those who have 
held the office before me, (a conipetition, which, as Sir J. Mackintosh says, 
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“it would be arrogance even to disclaim,”) but, because, after having ac- 
cepted the station, and made and recorded such opinions, I thought that it 
would be but an idle affectation to withhold them from a book, professing 
to contain the decisions of all the Judges of the Eastern Circuit. I con- 
fess, that [ look back with terror and amazement, at my hardihood, in ac- 
cepting, at the age of twenty-vight, an office attended with such over- 
whelming duties and responsibilities. Perhaps, in a few years, I may be 
still more petrified, at my rashness in giving to the world the fruits of my 
temerity. But be that as it may, as at present advised, I think it better, 
with proper humility, to let them go for what they are worth. 

I am afraid, that the reader will begin to believe, that I have not only 
given an excellent definition of a modern preface, but proved it. I pray 
his patience for a few more moments, and [ will redeem my pledge and 


take my leave. It is all important to the citizens of a Republic, that they 
should know the laws which control their property, liberty and lives. A 
general knowledge of the statutes of the State is essential, and an ac- 


quaintance with the construction placed upon such statutes by the proper 
expositors, is not a whit less necessary. The written decisiuns of our 
Courts have been hitherto scattered over the “minutes” of the Court, 
which are emphatically “sealed books,” even to the profession. I have 
broken the seals, and trust sincerely that such act may tend, in some 
slight degree, to bring about that consummation so devoutly to be wished, 
a Supreme Court. ‘The truth of the matter is, that it is time the atten- 
tion of every inteliigent man in our State, should be directed to the evils 
of our Judicial system. An independent and wise judiciary is the surest 
safe-guard to liberty aud life—and we must pay our Judzes better, and 
ask less from their bodies and mids, before we can attain to our proper 
station. Industry and economy are, doubtless, cardinal virtues in a demo- 
cratic government, but they may, like all other good things, be carried too 
far. We would smile at the idea of letting out our Judicial stations, per 
contracl, to the lowest bidder, or of placing our Judges upon an inclined 
plane, (vulgarly called a tread mill,) and making them grind the corn of 
the State, whilst they administered her justice. Perhaps, after all, we 
had better not indulge in too boisterous merriment on this subject. We 
had better remember the old proverb, and keep our gravity. 

I have omitted severa! cases decided by Judge Law, because I found 
them in Dudley’s Reports, a book, which I presume is, (or, at Jeast, should 
be,) in the hands of every lawyer in the State. 

In conclusion, I remark, that many of my professional brethren have as- 
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sured me, that they would consider themselves indebted to me, if I did nos 
thing more than to collect and publish, in a portable form, the decisions 


made in the Easterr. Circuit, even without marginal notes or Index, &c. 


I trust, therefore, that their kindness will excuse the imperfect manner, in 
which I have attempted to make this volume, more serviceable to them. 


ROBERT M. CHARLTON. 
Savannah, May 19th, 1838. 
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Tue Strate vs. Doon anp Dimonp. 


Indictment for a nuisance, in keeping a common Gambling 
House. Verdict for the State and motion for a New Trial. 


The affidavits of jurors, are not admissible, on the motion for a new trial, to impeach the 


verdict. 


A house in which a Faro table is kept for the purpose of common gambling, is per se, anui- 
sance, and it is not necessary to constitute it such, that there should be proof of frequent frays 


and disturbances committed there. 


The use of a Faro table for the purpose of gambling, is not rendered lawful by the tax imposed 


on the instrument. 


By BERRIEN, Judge. 
THIS motion is based on the following grounds. 


Ist. Because the Jury were not unanimous in their verdict. 

2d. Because the verdict was contrary to evidence. 

In support of the first ground, the affidavits of two of the 
jurors are produced, who state that they did not in fact agree to 


the verdict which was rendered. 
Parr 1.—A. 
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[The State vs. Doon and Dimond.) 

Upon the general question whether affidavits of this kind may 
be received, I think the case of Vaise vs. Delaval, (1 Term Rep. 
11,) conclusive. Upon a motion to set aside a verdict upon an 
affidavit of two jurors, who swore that the Jury being divided in 
their opinion, tossed up and that the plaintiffs friends won, &c. 
&c., Lord Mansfield said the Court cannot receive such an 
affidavit from any of the jurymen themselves, in all of whom such 
conduct is a very high misdemeanor: but in every such case the 
Court must derive their knowledge from some other source: such 
as from some other person having seen the transaction through a 
window, or by some such other means. But there are other 
and stronger reasons than that assigned by Lord Mansfield, why 
in cases like the present, such affidavits should not be received. 
When the jurors return into Court after deliberating upon a case 
submitted to them, their names are severally called by the Clerk 
and they are asked if they are agreed on their verdict. Their 
written verdict signed by their foreman is then read aloud in their 
presence, and the Clerk thereupon adds, ‘so say you all.” If 
the fact which is stated in these affidavits had occurred, this was 
the proper time to have made it known to the Court. But after 


having rendered in his verdict upon oath, shall we permit the 


juror by oath to deny that such was his verdict, whence it will 
inevitably result that he must have violated the oath administered 


to him as a juror in the cause, or that which he has voluntarily 
taken before the Magistrate. Moreover it would afford such 
room for the exercise of improper influence, that if this doctrine 


were once established, few verdicts could stand. The first ground 


cannot therefore be supported. 


It is contended, secondly, that the verdict is contrary to evi- 
dence. The question presented to the consideration of the Court 
on this ground, is whether a house in which a Faro table is kept 
for the purposes of common gambling is necessarily or per se, a 
nuisance, or whether it only becomes so incidentally by the fre- 
quent occurrence of frays or disturbances among those who resort 
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there, to the actual nuisance of persons residing or passing through 


the neighborhood. 


In support of the latter branch of the proposition, it is urged 
that Faro tables are the objects of taxation by our Laws. That 
their use is thus legalized, and that the use of that which is lawful, 
cannot be a nuisance, unless from the occurrence of such extrinsic 
circumstances as are stated above, the existence of which was 
negatived by the evidence in the cause. This argument is plausi- 
ble, but not solid. The use of a Faro table for the purpose of 
gambling, that is to say, for the purpose of winning and losing 
money, is not rendered lawful by the tax imposed on the instru- 
ment. The instrument so taxed, may be lawfully used for 
innocent purposes, as in the case of a Billiard table which is simi- 
larly taxed, and where the owner lets out his table to those who 
use it for the mere purpose of amusing themselves at so much for 
each game. But I think it cannot be doubted that if this table 
were ordinarily let out to persons who used it for the purposes of 
gambling, that is to say, for the purpose of winning or losing 
money, whereby the house in which it was kept, became a com- 
mon gaming house, it would not be protected by being the object 
of taxation from being considered as a common nuisance, not 
only (according to Hawkins,) because it would be a great temp- 
tation to idleness, but also because it would be apt to draw to- 
gether a great number of disorderly persons, which could not but 
be very inconvenient to the neighborhood. Nor can a contrary 
inference be deduced from the amount of the tax imposed, which, 


it is supposed, negatives the idea that any person would pay this 


tax for the mere permission to amuse himself with a Faro table, 
The Legislature intended to suppress this and similar instruments. 
They imposed this tax upon every person in whose possession 
such instruments were found—which was much more effectual 
than prosecutions before the Court, because in the latter case you 
must prove not only the possession, but the use of these instru- 
ments for the purpose of gambling. But what most strongly 
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(The State vs. Doon and Dimond. } 
marks the disposition of the Legislature to suppress these tables 
and not to render the use of them lawful, is that the act before 
referred to, makes the holder of such table liable to pay the same 
tax of One Thousand Dollars in every different county into 


which he may carry it; a provision which would not only be 


inconsistent, but iniquitous, if the payment of the tax rendered 


lawful the unrestrained use of the instrument. 


For these reasons the new trial moved for in this case, will not 


be granted. 
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Tue State vs. James Worru. 


Indictment for anuisance in keeping a Gambling House, verdict 
for the State, and motion for a New Trial. 


On an indictment for keeping a common gambling house, presumptive evidence that the defen- 
dant is the keeper of the house is sufficient to convict. 


By BERRIEN, Judge. 


THE ground of the motion for a New Trial in this case is, that 
the verdict is contradictory to evidence. 


Under this general notice, two questions were presented to the 
consideration of the Court; the first of which having been dis- 
posed of in deciding on the motion in the preceding case need not 


here be repeated. 


The second point is that the defendant was not proven to be the 
owner, the occupier or the lessee of the house. 


Upon this question I adhere to the opinion given on the trial, 
that there was sufficient evidence to authorize the Jury to draw the 
inference which they did, that the defendant was one of the keepers 
of this house. That independently of the provisions of the Stat. 
25, Geo. 2, this must always from the very nature of the thing, 
have been a question of inference, and one in relation to which 


positive proof on the part of the State could neither be expected, 


nor required. 


The application for a new trial is therefore refused. 
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WELMAN ET: vx: vs. RurnH ARMOUR, ADMINISTRATOR. 


Bill for Discovery and Relief. 
Demurrer. 


An administrator cannot be called to account for the alleged waste of his intestate committed 
on an estate whereof he was executor, by bill brought by a legatee or creditor of such wasted 


estate. The legal representative of such estate must bring the suit. 


By BERRIEN, Judge. 
THE demurrer in this case must be sustained. 


The legatee of Catherine Eirick has no other remedy for the 
recovery of her legacy, but by bill on the equity side of this Court 
against the representatives of the testatrix: against the executor 
John Armour, in his life time, or an administrator, de bonis non,&c. 
since his death. The administratrix of John Armour is not the 
representative of the testatrix Catherine Eirick; nor as such 
administratrix is she liable to be called to account for the alleged 
waste of the estate of Catherine Eirick committed by her intestate, 
at the instance of a legatee of that estate. If John Armour, the 
executor has appropriated to his own use, or otherwise wasted the 
estate of his testatrix, his estate in the hands of his representatives 
will be answerable to the representatives of Catherine Eirick ; and 
such representation may be procured by the qualification of a 
surviving executor, if there be one, or by the grant of an adminis- 
tration, de bonis non, §c. on her estate. But his administratrix 
cannot be so liable at the suit of every separate creditor, legatee 


or other person claiming to be beneficially interested in, but not 


pretending legally to represent the estate of Catherine Eirick. 


Bill Dismissed. 
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Executors Levi SHEFTALL vs. ADMINISTRATORS JosEPH Cay. 


Case, verdict for Plaintiff.on appeal, and motion for a 
New Trial. 


A verdict clearly against evidence, may be set aside. But an application for this purpose will 
not be favorably received, where there has been conflicting testimony. 


It isa question of law for the Court to determine, as to what constitutes a sufficient acknowledg- 


ment to take a case out of the statute of limitations. 


An admission from which an existing debt may be necessarily inferred, is suffici€ht to take the 
case out of the Statute, though it be accompanied with an express denial of the debt. 


A motion for a new trial on the ground of surprise, will not be sustained, where by the exercise 


of proper diligence, such surprise might have been guarded against. 


By BERRIEN, Judge. 
THE present motion alleges three grounds of New Trial. 


lst. Because the verdict is against evidence, and the real justice 


of the case. 


2d. Because the defendants were surprised by the refusal of 
the plaintiffs to allow a copy of a receipt, dated the 4th of January, 
1803, for $4860, to be given in evidence, though the same copy 
was furnished by one of the plaintiffs, and admitted as evidence 


on the first trial. 
3d. Because the verdict was against the charge of the Court. 


The material question for the consideration of the Court under 
the first general ground contained in the notice, is how far the 
Jetter of defendants intestate under date, of the 3d of February, 
1804, can operate to take the claim of the plaintiffs out of the 
statute of limitations. It isnot deemed necessary particularly to 
consider the other points which have been urged under this general 


head of the argument. They impute to the Jury who tried this 


cause, error in the deductions which they have drawn from the 
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evidence. On this subject I take the doctrine to be clear. A 
verdict against evidence may be set aside. But it is the peculiar 
province of a Jury to weigh evidence and where there has been 
evidence on both sides, the Court will not lend an easy ear to an 
application to set aside a verdict for any imagined error committed 
by the Jury in deducing inferences of fact from contrariant 


evidence. 


We return to the consideration of the letter, of February, 1804. 
It must be considered in connection with the letter of the plaintiff, 
of the 3d January, 1804, whose receipt it acknowledges, and to 
which it purports to be a reply. Thus considered it admits the 
payment of the 200 pounds which is the object of the present 
action in the manner stated by the plaintiffs, but avers that it was 
justly due, and that plaintiffs very well knew it. I acquiesce in 
the principle established in the case of Bicknell vs. Keppell, 
which, in contradiction to the doctrine of Lloyd vs. Manna, refers 
to the Court, the determination of what acts or declarations con- 
stitute an acknowledgment. In the practical application of this 


principle, let us proceed to inquire. 


Ist. What species of declaration may amount to an acknow- 


ledgment. 
2d. What is the extent of the declaration in the present case. 


The statute of limitations proceeds upon the presumption of 
payment, and considering the difficulty of proving an actual 
payment after a considerable lapse of time, makes such lapse of 
time unexplained by any intervening circumstances, a bar to the 
plaintiffs recovery. Hence it was considered by the Court at 
the trial, that a declaration which admitted the existence of the 
original debt, instrument or act, from whence the law would raise 
a liability, was sufficient without the actual admission of the legal 
consequence which was its inevitable incident. In the case of 
Cowan vs. Magauran, it was contended by the defendants 
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counsel, that a bare acknowledgment of the original debt or in- 
strument is not sufficient, but that there must be an acknowledg- 
ment of an existing debt, made with some view of payment in 
whole or in part. But it was ruled that although there are some 
American authorities which seem to countenance this position, 
yet the current of English authorities is against it, and in the ap- 
pendix of Pothier, it is said: “a distinction prevails between 
such an act as shall prevent the operation of the statute of limi- 
tations, and such as shall repel the defence of an obligation’s be- 
ing contracted during minority. Though in the former case, the 
mere admission that a debt remains undischarged, may be sufli- 
cient: in the latter there must be an actual promise.” An ad- 
mission then which supersedes the necessity of proof of those 
facts from whence an existing debt may be necessarily inferred, 
must be considered as a sufficient acknowledgment to take the 
case out of the statute of limitations. It is impossible otherwise 
to reconcile the decisions on this subject. ‘I am ready to ac- 
count with you, but nothing is due.” Here is an express nega- 
tion of an existing debt, and yet it has been held sufficient. Nor 
is this contradictory to the case cited from Buller. ‘1 acknow- 
ledge to have received the money from the testatrix, but she gave 
it to me.” This is in other words to say “I admit that the testa- 


trix gave me so much money.” The declaration that it was a 
gift expressly negatives the idea that a debt ever existed. But 
suppose the defendant had said: “I admit that I have received 
this money, but I am not liable to pay it over.” If the receipt of 
the money under the circumstances would have authorized the 


inference that the defendant was originally liable, would he not 
have been compelled after such admission to shew how such lia- 
bility had been subsequently discharged. So where the words 
were, speaking of a note, ‘it was at the desire of my mother J] 
gave it: I will not pay it: Rosser ought to pay it, I will speak 
to him about it.””. The Court said: the latter part of this conver- 
sation admits that the debt has never been paid. The former ad- 
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mits defendant’s signature. An admission of signature, it is true, 
is no admission of the debt, for still it may be usurious, a gaming 
debt, or the money may have been paid ; or it may be under some 
other circumstances which render it not a just debt. But when 
he says ‘Rosser ought to pay it, I will speak to him about it,” 
this shews the debt is not paid. And though he says at the same 
time, I will not pay it, yet being legally due from him, the law 
will compel him to pay it. What is this but to say that if the 
facts from whence a liability may be inferred are admitted, the 
law will annex the legal consequence, will enforce such liability, 


or in the words of the case just cited, will compel the defendant 


to pay. Now to apply these principles to the present case. The 


testator of the plaintiffs in his letter to defendant’s intestate, of 
the 30th January, 1804, says substantially, I have paid to you 
200 pounds, on account of a judgment which you had against 
Mordecai and Levi Sheftall, though it was appealed from ; that ap- 
peal has been determined in favor of Mordecai and Levi Sheftall. 
As you must be sensible the money was my own, I hope you will 
repay itto me. Now leaving out of view for a moment the sta- 
tute of limitations, let us consider what was necessary to make 
out the plaintiff’s claim: first, that the money should have been 
paid to Mr. Clay, secondly, that it was not due when so paid. 
Both these facts are distinctly stated by Mr. Sheftall. I paid you 
this money. The Court on the trial of the appeal have determin- 
ed that it was not due. What says Mr. Clay in reply, “that you 
paid me the sum you mention is true.” This is the admission of 
the fact. ‘But it was justly due.” This is a denial of the infe- 
rence to be raised from the finding of the Jury on the appeal in 
favor of Messrs. Sheftall. It is in other words to say—That you 
paid me this money is true—That the Jury found in your favor 
on the appeal, and thereby affirmed that it was not due, is also 
true. But the money was nevertheless due. That finding was 
incorrect, and you knew it. That in affirming this money to be 


due, Mr. Clay meant to contest the correctness of the verdict of 
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the Jury on the appeal is further evidenced by a subsequent pas- 
sage of his letter, “‘ nothing can extinguish a just debt but pay- 
ment.”” In other words, notwithstanding the verdict of the Jury 
has passed in your favor, and you are thereby relieved from any 
legal liability to pay this debt, yet in a moral view and as an 
honest man you are not the less liable, for this was a just debt— 


and nothing can extinguish a just debt but payment. 
Upon the whole I am of opinion that this letter was a sufficient 
acknowledgment to take the case of the plaintiffs out of the 


statute of limitations. 


In relation to the second ground, it is admitted that the defen- 
dant might by a notice to his adversary to produce the original, 
have succeeded in giving in evidence the copy receipt which was 
refused. And although that copy was furnished by one of the 
plaintiffs, and was read on the former trial, yet it is not pre- 
tended that there was any agreement that it should stand in place 
of the original, or be read as a copy on the present trial. Nor 
was it, as in the case of Anderson vs. George, a paper which the 
defendant had a right to expect would have been given in evi- 
dence by the plaintiff. The injury sustained by the defendant 
has not then been the result of stratagem on the part of the plain- 
tiffs; nor has he been surprised in the legal sense of the term. 
I understand this term surprise in that sense to denote an un- 
forseen disappointment in some reasonable expectation, against 
which ordinary prudence would not have afforded protection. 
But here there was no right to expect an assent, without a stipu- 
lation to that effect, and against the consequences of a refusal, 
the defendant might have shielded himself by a notice to pro- 
duce the original. However, therefore, I may be disposed to re- 
gret that any case should be submitted to a Jury upon partial 
evidence, yet as the evidence now sought to be introduced, was 
within the knowledge of the party on the former trial, and might 
with proper diligence have been produced, I cannot on that 


ground consent to set aside this verdict. 
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The remaining ground of this motion, is that the verdict was 


against the charge of the Court. 


This ground assumes as a fact that the Court charged the Jury 
generally upon the law and the evidence, which cannot be admit- 
ted. The receipt of Mr. Clay, and the testimony of Mr. Mitchell, 


being apparently contradictory, nothing more was done by the 


Court than to state the inference which appeared rational from 
such conflicting evidence. I subscribe to the doctrine that Judges 
answer to the law, and jurors to the facts. I am speaking of 
civil cases; and while I sit here, I will repress any attempt to di- 
vest this Court of its constitutional and exclusive powers in mat- 
ters of law. I admit too, that the Court is authorized to set aside 
a verdict which is manifestly contrary to evidence; but when 
evidence is introduced on both sides, and the verdict of the Jury 
is dependent upon the opinions they may form, or the inferences 
they may deduce from contradictory evidence, it must be a strong 
case indeed which would authorize this Court to interfere with 
the exercise of this the unquestioned prerogative of the Jury. 
From the evidence introduced in the present case, an inference 
favorable to the claim of the plaintiffs has been deduced by the 
special Jury. I cannot consent to disturb the security which 


their verdict does and ought to afford him. 


The motion for a new trial is over-ruled. 
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WAKEFIELD, Surv’r. vs. WiLL1aAm LimBert. 


Case, verdict for Plaintiff, and motion for New Trial. 


The omission by the indorsee and holder of a note to charge in execution a prior indorser, (who 
had been surrendered by his bail before judgment, and discharged in consequence of such 
omission,) will not operate to discharge a subsequent indorser from his liability to such hol- 


” By BERRIEN, Judge. 

THIS was an action founded on a promissory note given by one 
Pelham to one Fairchild, and endorsed by Fairchild to defen- 
dant, and by him to the plaintiffs. Plaintiffs sued bail process 
against Fairchild, as endorser, under which he was surrendered 
by his bail, and remained in custody until judgment, when the 


plaintiffs failing to charge him in execution, he was discharged. 


It was contended on the trial, that this discharge of Fairchild by 
the omission of plaintiffs, to charge him in execution by suing out 
final process against his body, operated to release from liability 
the defendant in this action, who was their immediate indorser. 
Under the direction of the Court, the Jury returned a verdict for 
the plaintiff, and alleging that this verdict is contrary to law, the 
counsel for the defendant now moves for a new trial. I have 
carefully examined the cases cited at the trial, as well as those 
referred to in the argument of the present motion, and such as 
my own researches have afforded me. The leading case is that 
of English vs. Darley, first ruled at nisi prius, and afterwards 


argued at the common pleas on a motion for a new trial. This 


ease and those to which it refers, establish two propositions. 


Ist. If the holder enters into a composition with a previous 


endorser, he thereby discharges a subsequent one. 
2d. If the holder first sue a prior indorser and discharge him 
from execution, it will afford a sufficient objection to an action 


against a subsequent indorser. 
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The analogy contended for in the present case, must relate to 
the last of these propositions; but it fails, because Fairchild, the 
first indorser, never was charged in execution. Was the failure 
so to charge him a laches on the part of the holder, which 
would operate to release the defendant from liability? Certainly 
not. It is true the indorser is not originally liable; he comes 
only in in aid of the drawer. But his liability commences im- 
mediately on demand and notice of non-payment. It was not ne- 
cessary, in order to fix the liability of the present defendant as 


an indorser, that actions should have been previously instituted 


to judgment against the drawer and prior indorsers, and still less 


was it necessary to proceed to enforce such judgments when 
obtained by process against the body of the defendants. Such a 
requisition would completely deprive the holder of the remedy 
which he has against the different parties to the bill. It would 
compel him to charge in execution a prior indorser against whom 
he had obtained judgment, and his discharge in any other way 
than by an act of insolvency would operate to release from lia- 
bility every subsequent indorser ; a proposition too preposterous 


to be stated. 


The motion for a new trial in this case is therefore over-ruled. 
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Executrix Wiccins, vs. ADMINISTRATOR NorRTON. 
4 


Debt on Judgment, verdict for Plaintiff, and motion for a 
New Trial. 


A general release or receipt in full of all demands will not extend to claims held by such re- 


leasor, as executor. 


By BERRIEN, Judge. 


THIS was action of debt founded on a judgment obtained by 
Wiggins in his life-time, against Norton in his life time; 


the plea was payment. 


After the death of Wiggins, Mary his widow, made probate 
of his will and qualified as executrix, Norton the defendant’s 


intestate being still in life. Upon this state of facts, the de- 


fendant offered in evidence to support his plea, a receipt given 
by Mary Wiggins to Thomas Norton, for the sum of five shil- 
lings in full of all demands, which was refused by the Court— 
and alleging that in such refusal there was error ; the defendant 
now moves for a new trial on the ground of such alleged error. 
In support of the motion, Mr. Lawson, for the defendant has 
cited an authority to prove, that a release by an executor of all 
actions indefinitely, operates to discharge not only those which 
the releasor is entitled to as an executor, but those also which 
belong to him individually—and he urges that the converse of 
the proposition must be equally true. But upon looking into 
Sheppard, it appears that he refers to the case of Hutchinson vs. 
Savage, as a decided case on this point. And by a further ex- 
amination of that case, as reported by Lord Raymond, it appears 
that it was never decided, but adjourned. The principal propo- 
sition cannot therefore be considered as concluded by the authori- 
ty cited. If it were, the converse would not necessarily be ad- 


mitted. That a general release by an executor should operate 
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to release his individual claims also, might result from the rigid 
enforcement of the rule, that a deed is always to be taken most 
strongly against the grantor, and would be confined in its implied 
operation to the individual who executed it. But that a general 
release by an individual should extend to claims which that indi- 
vidual had as executor of another, would be to extend the opera- 
tion of the release by implication, not only against the grantor, 
but also to the creditors of the testator and those entitled under 
the will, who certainly never could be considered as parties to 
the release, which would therefore be most iniquitous and unjust. 
But the necessity of a resort to general reasoning on this point, is 


superseded by the express decision of the case of Knight vs. 


Cole, reported in Shower ; one of the executors of a creditor by 
judgment for 6000 pounds, is legatee of the debtor for 5 pounds, 


and gives a receipt for the legacy, and by it discharged, the exe- 


cutor of the debtor of and from the said legacy, and from all 
actions, suits and demands whatsoever, which he had against him 
as executor, to any matter whatsoever, from the beginning of the 
world, &c. This was adjudged to extend only to the legacy in 
his own right, and not to the debt which he had as executor. If 
then we admit the direct proposition urged by the defendant’s 
counsel, reason and authority both concur to prove that its con- 
verse is not true. It results that the representatives of Wiggins 
were not parties to the receipt given by Mary Wiggins, to 
Thomas Norton ; that as to them this was resinter alios acta, and 


consequently that in the rejection of this receipt there was no 


error. 


The motion for a new trial is therefore over-ruled. 
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OxiveR Sturces AND Turopore A. ScHoEppE, APPELLANTS, 
vs. GARDNER TurFrTs. 


Appeal from the Court of Ordinary. 


When an estate is not competent, or barely so, to the payment of debts, in granting administra- 


tion, a creditor will be preferred to the next of kin. 


Quare, if the non-resident next of kin, who are thereby prohibited from administration, can 


constitute an agent for that purpose ? 


By BERRIEN, Judge. 


THE present is a contest for administration on the estate of John 


Cutler, deceased. 


The respondent Gardner Tufts is the attorney in fact of the 
next of kin, who are residents of another State. The appellants 
are principal and resident creditors. From the uncontradicted 
depositions which have been submitted, it appears that the estate 
of the deceased is not competent, or barely so, to the payment of 
its debts. Its insolvency relieves the Court from the necessity of 
considering how far the next of kin being non-residents and inca- 
pable under our Jaw of taking administration themselves, can 
constitute an agent for that purpose. No principle is better set- 
tled than this, that administration is committed to the next of kin, 
because of the interest which they have in the estate, the statute 
being founded on the presumption that the intestate would have 
committed the administration to them, to whom by neglecting to 
make a will, he suffers his estate to go: whenever this presump- 


tion is repelled the claims of the next of kin necessarily cease. 


Thus administration cum tes: an: is committed to a residuary 
legatee, in preference to the next of kin, (11 Vin. 93,) because 
they have in that case no interest. So in the case of an insolvent 
estate—as the payment of debts must precede distribution, the 
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next of kin can have no possible interest and of consequence no 


claim to administration. 


The decision of the Court of Ordinary in this case is, therefore, 
reversed, and It is ordered, that administration of the goods and 
effects of John Cutler, deceased, be committed to Oliver Sturges 
and Theodore A. Schoedde, the appellants. 
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Joun H. Moret vs. Water Roe. 


P. H. Morel, vs. Same. 


In an action against a bailee, the question of negligence, is a question of law for the Court to de- 
termine. 


But the facts from which it is, or is not inferred must be found by the Jury. 


In contracts for conveying goods on freight, there is an implied undertaking by the carrier that 
he has a competent knowledge of the navigation, and he will be liable for a loss occasioned by 
@ want of such knowledge. 


By BERRIEN, Judge. 


THESE actions were brought to recover the value of a quantity 
of cotton and rice shipped by plaintiffs on board a vessci 
belonging to defendant and commanded by one Wilson, to be 
transported to Savannah from the plantation of one or both of 
the plaintiffs, in the county of Bryan, upon customary freight 
and with the usual exception in the bills of lading, of the ordi- 
nary dangers of the river. 


The two cases were by consent submitted to the Jury at the 
same time. In point of fact, the rice and some part of the cotton 
had been lost by the grounding of the vessel, while taking in the 
last of her cargo. It appeared from the evidence, that the land- 
ing was a good one, and that the damage arose from the vessel 
not laying abreast of it; but as the witness expressed it, too high 
up. It was in evidence, that one of the plaintiffs had said, the 
master had been assured that the landing was a good one, that he 
arrived at it for the purpose of taking in some cotton to complete 
his cargo, having previously on board a considerable quantity of 
rice, that he hauled to the landing without consulting the over- 
seer of the plaintiff; that the tide was already turned and fall- 
ing before he had done loading, and that when he had taken all 
the cotton on board and signed his bills of lading, he attempted 
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to get under weigh, but found his vessel had grounded astern, 
and notwithstanding every exertion, the damage ensued. Upon 
this state of facts, under the direction of the Court, the Jury 
on the first trials rendered verdicts for the plaintiffs. Appeals 
were entered by defendant, on the trial of which the Special Jury 
found contrary verdicts, and now the plaintiffs’ counsel moves for 


new trials on the following grounds : 


Ist. Because the defendant was a common carrier, and the loss 
was occasioned by a circumstance not within the exceptions at- 


tached to that character. 


2d. If considered merely as a bailee, he is answerable for neg- 


ligence, ard the loss in this case was owing to the negligence of 
the master. The case of the Trent navigation company vs. 
Wood, decided in the King’s Bench in Easter term, 1785, is a 
recent affirmation in a case analogous to the present of the liabili- 
ty of a common carrier, subject only to the two exceptions of the 
act of God and the King’s enemies. In the case of Forward vs. 
Pitiard, 1 Term Rep. 27, decided in the same Court in the suc- 
ceeding year, the distinction is taken between the act of God and 
inevitable necessity. ‘The act of God,” says Lord Mansfeld, 
‘‘means something in opposition to the act of man; for every 
thing is the act of God, that happens by his permission; every 
thing by his knowledge. But to prevent litigation, collusion and 
the necessity of going into circumstances impossible to be unrav- 
eled, the law presumes against the carrier, unless he shews it 
was done by the King’s enemies, or by such act as could not 
happen by the intervention of man, as storms, lightning and tem- 
pests. Therefore, if robbed by an armed force which it is impos- 
sible he should be prepared to resist, as in the riots of 1780, he is 
still liable. ‘The true reason is to prevent collusion, and for fear 
the carrier may contrive to be robbed in order to share the spoil.” 
The distinction is very clearly illustrated in the principal case, 


by fire occasioned by lightning and that produced by human 
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means. The effects of both may be equally inevitable, yet in the 
latter case the carrier is liable. As it regards the cause from 
whence the loss arose in the present instance, I retain the opinion 
expressed at the trial, and I retain this opinion, equally, whether 
the defendant be considered as a common carrier or as a mere 
bailee for hire. For in the first character, he would be exempt 
from liability for a loss not happening by the intervention of man, 
and against which human skill and prudence were not competent 
to guard, and in the second from a reference to the facts of the 
case, it is evident that the circumstances just stated, must concur 
in his defence. The grounding of this vessel on a concealed 
shoal or bank was such an occurrence as if inevitable, that is 
to say, not to be avoided by a competent share of skill and dili- 
gence, would certainly excuse the defendant. The Jury had 
therefore only to inquire under the direction of the Court, if this 
‘ skill and diligence had been exercised; in other words, whether 
the master had, or had not been guilty of negligence. This 
inquiry was to be made under the direction of the Court, because 

















a the question of negligence is a question of law, although the 
facts from which it is, or is not to be inferred are to be found 





by the Jury. My opinion is that there was a gross negligence 
in the conduct of the master in this case in the following par- 







ticulars: 











Ist. In not ascertaining by inquiry from the overseer Rasco, 
or otherwise, what was the proper position in which to place 






his vessel at the landing, before she actually cime along side. 






There was certainly an implied contract on the part of the mas- 






ter for a competent knowledge of the navigation he had under- 






taken, and common prudence required, when he had got up with 






the landing, if he did not know its situation or the depth of the 






water around it, that he should have suffered his vessel to remain 






in the stream, until he had ascertained them by examination or 






inquiry. If he had done so, if he had consulted Rasco before 






the vessel was brought along side the landing, she would have 
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been placed higher up the creek, and thus the consequences, 
which have resulted, would have been avoided. 


2d. But if he was authorized from the assurance of the plain- 
tiff, that the landing was a good one to lay his vessel along side, 
without either examination or inquiry, ought he not as a prudent 
man, then to have made that inquiry? The nature of his cargo 
especially demanded it; the vessel had already on board two 
thousand bushels of rough rice, and while engaged in taking in 
the residue of his cargo, which consisted of cotton, and more 
especially as before he had completed it, the tide had turned, 
and was falling, he ought to have ascertained if he had a sufficient 


depth of water, either by soundings, or a pole. 


I do not think the state of the case is changed by the plain- 
tiff’s declaration to the master, that the landing was a good one. 
The testimony adduced at the trial affirms that declaration, and 
Rasco proves that the loss was incurred, not because the landing 
was bad, but because the vessel was not properly laid along side 
of it. 


Let new trials be granted. 
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Aaron Forbes vs. Executor or P. H. Moret. 






On foreclosure of Mortgage. 






No private contract, nor extraordinary trouble, can authorize the Sheriff to receive other or 





higher fees than are prescribed by law. 






It seems that the Sheriff is entitled to charge the legal fee for dieting negroes, levied on by him 





under execution, although such negroes were allowed to remain in possession of defendant, 





and no subsistence was furnished by the Sheriff. 









In such case, the Court will not grant an attachment against the Sheriff, to compel him to bring 
i into Court the money retained by him to answer this charge, but will leave the party to the 






prosecution of his ordinary remedy, by action. 






By BERRIEN, Judge. 









THE present motion on the part of the defendant, presents for 
consideration two objections to the account of sales rendered 
by the Sheriff under the above execution. 
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These objections are made to the two following charges: first, 
: extra charge for the trouble of the Sheriff and his Deputy in going 
i to Bryan: second, to subsistence of the negroes from the levy 
until the sale. The first of these objections must be sustained, 
d the law and the Sheriff’s oath, both inhibit him from receiving 
: more than his lawful fees, and no private contract can dispense 
3 with the obligations which they impose, much less can the Court 
be called upon to lend its sanction to the enforcement of an agree- 





ment which violates the mandates of the one, or the injunctions 
of the other. Upon the fullest consideration I entertain a differ- 
P ent view of the second objection. It is not denied that the charge 
to which this objection applies is provided for and allowed by 
the Fee Bill. But it is contended, that for as much as these 
: negroes were not actually in the custody of the Sheriff during 
the period intervening between the levy and sale, but were by 
him permitted to remain in the possession of the defendant, that 
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the Sheriff has therefore no right to subsistence money. Upon 
this subject I find a decision in point by my immediate predeces- 
sor on this bench.* That decision does indeed negative the 
claim of the Sheriff in the particular case then under considera- 
tion, but it expressly affirms that right; in cases analogous to 
that which is now submitted for adjudication. I shall depart with 
extreme reluctance from a precedent deliberately established, and 
supported by so many considerations of humanity and of equity. 
The decision of the present motion does not necessarily involve 
the final determination of the rights of these parties. The object 
of the motion is to obtain the interposition of this Court in the 
exercise of its extraordinary powers by the summary process of 
attachment. The claim of the defendant in this case is stricti 
juris, and the refusal to acquiesce in it, does not necessarily de- 
cide the question of right. The extraordinary powers of the 
Court are committed to its discretion. If their exercise be with- 
held, the party is left to the prosecution of his ordinary remedy. 
In refusing to sustain this objection for the purposes of the pre- 
sent motion, therefore I decide only, that the defendant has not 
presented such a case as entitles him to claim from this Court the 
exercise of its extraordinary powers by awarding against the 
plaintiff the process of attachment. If that claim be founded in 
right, the ordinary remedy by action for a right with-held, is still 
open to him. The considerations which lead to this refusal, pre- 
sent themselves to my mind with a force which is irresistible. 
The property seized is in consideration of law in the custedy of 
the Sheriff from the moment of the levy, and the necessary con- 
sequence of this principle, is, that he is responsible for its forth- 
coming at the day of sale. He is entitled to retain the possession 
for the purpose of securing him, under the responsibility to which 
he is subjected. If the property is permitted to remain in the 
possession of the defendant, it is an indulgence to him, at the risk 
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of the Sheriff and his securities. And surely such a defendant 
comes with an ill grace before the Court to ask its assistance in 
resisting a claim to which a more rigorous execution of the 
Sheriff’s power which has been dispensed with for his benefit 
would have subjected him. Finally, there are strong considera- 
tions of humanity which array themselves in opposition to the 
motion of the defendant. If the principle which it seeks to estab- 
lish were affirmed, the consequences which would result are 
obvious to the most casual observation. It cannot be required 
that the Sheriff should be subject to the responsibility which the 
law imposes, without security against the risk, or compensation 
for incurring it. If the latter be with-held, the former will be 
enforced, and besides the injury to debtors, our jails would be 
crowded with the miserable victims of the principle which this 


motion is calculated to establish. 


With this view of the subject the motion for an attachment in 
this case will be discharged upon payment of the sum to which 
the first objection is applicable, and also of the costs of this mo- 


tion. 


Part 1.—D. 










CHATITAM SUPERIOR COURT. 


Joseru Cummine, Praintirr, 1n Certiorari, vs. Tue Mayor 
AND ALDERMEN OF SAVANNAH. 


An ordinance of the city council of Savannah, passed under the authority of an Act of the Le- 
gislature of Georgia, imposed a tax on all goods, &c. not the prodace of the State, sold on 
commission by any person residing within the city : held, that sach tax was not an impost or 
duty on imports, but that it was a legitimate exercise of the power of a State to regulate its 


internal commerce. 


The same ordinance required the city Treasurer, in default of any person to make his return of 
such sales within the time prescribed, to assess the value of goods sold by said defaulter, from 
the best information he could obtain, and to issue his warrant of distress for the amount of 
such assessment ; held, that such arbitrary assessment was violative of private right, unau- 


thorized by the State law, and unconstitutional. 


By BERRIEN, Judge. 


THE object of the present motion is to test the legal validity of 


an ordinance of the city council of Savannah. 


The provisions complained of are substantially as follows: A 
tax of fifty cents on every hundred dollars shall be levied on all 


goods, wares and merchandize, not the produce of this State, 


with the exception of rice, cotton, tobacco, corn, tar and unmanu- 
factured tobacco, the produce of South Carolina, which shall be 
sold on commission by any person or persons residing within the 
limits of the city. It shall be the duty of every commission mer- 
chant, &c. to make just and true returns on oath to the city 
Treasurer, on the first day of January, and the first day of May 
in each year, &c. and within ten days after making such return, 
to pay the amount of the tax. 


And in default of making such return, it shall and may be law- 
ful for the city Treasurer, within twenty days thereafter from the 
best information which he can obtain, to assess the value of all 
goods, &c. &c., sold as aforesaid by any such person in default, 
and a warrant of distress and sale for the amount of tax, confor- 
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mably to such assessment shall forthwith be issued by the Trea- 
surer, directed to the city Sheriff against the goods and chattels 
of every such defaulter, and such other proceedings may be had 


as in the said ordinance are directed. 


Joseph Cumming, a commission merchant of the city, having 
failed to make the return required by this ordinance, the Treas- 
urer proceeded to make an assessment and a warrant of distress 
issued thereon, has been levied upon his goods and chattels in pur- 
suance of its provisions. A rule to shew cause why a certiorari 
to remove the proceedings before this Court, should not issue, 
was granted at the instance of the defendant in execution. The 
cause shewn having been deemed insufficient, that rule was made 
absolute. A certiorari was issued returnable by consent of par- 
ties at a short day, and the proceedings are now judicially before 
this Court. 


To these proceedings three objections are presented in behalf 
of the plaintiff in certiorari. I shall reverse the order of their 


statement and consideration. 
The objections are : 


lst. That the ordinance is not warranted by the Legislative act, 
under the authority of which it purports to have been made, 
because the object of taxation in this instance is not liable for 
taxes to the State. 


2d. Because the tax so imposed, is in violation of the Constitu- 
tion of the United States. 


3d. Because the means by which the amount of tax is ascer- 
tained and its collection enforced, are illegal, unconstitutional 


and unjust. 


Iam of opinion that the first and second of these exceptions 
cannot be sustained. The provisions of the ordinance so far as 


they regard the tax imposed, appear to me to be authorized by 
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the act of the Legislature under which it purports to have been 


made. 


I do not consider the tax in question as an impost or duty on 
imports. The right to impose, which, belongs exclusively to the 
Congress of the United States; but as a mere internal regulation, 
which, whether imposed by the Legislature of the State, or by a 
corporate body, deriving a competent authority from such Legis- 
lature, is a legitimate exercise of the power to regulate their own 
internal commerce which is reserved to the States respectively. 


But upon the third objection, Iam of opinion that the means 
adopted for the enforcement of the tax by an arbitrary assessment 
at the mere will and discretion of the city Treasurer, without 
revision or control, is a mode of procedure which is violative of 
the private right of the citizen, not authorized by the laws of the 


State, nor consonant to the Constitution. 


The execution in this case must therefore be suspended; and a 
writ of prohibition is awarded. 








en 
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PLanTerRs’ BANK OF THE State or Georcia vs. GRIFFIN L. 







LAMKIN, AND OTHERS. 





A Bank was incorporated, with the power to appoint necessary officers, to take bonds from them, 
and to make all necessary by-laws, rules and regulations. By one of the by-laws of such cor- 
poration it was provided, that it should be the duty of every other officer of the Bank, to per- 
form such services as might be required of them, by the President and Cashier. In an action 






against principal and sureties, on a bond given by a bookkeeper of said Bank, conditioned for 
the faithful performance of the duties of his office, and all other duties required of himin 
said Bank, §c., held, that the bond was taken in conformity to, and authorized by the charter. 











And where such bookkeeper, whilst in the discharge of “ other duties in said Bank,” fraudu- 
lently took large sums of money therefrom ; held, that the securities on his official bond, were 





liable to the amount of their bond. 






The failure of obligee to notify to the securities of the obligor, the delinquency of their principal 
as soon as discovered, will not relieve them from their obligation. 






By BERRIEN, Judge. 






THE facts of this case appear from the following verdict. 









‘* We find that by acts of the Legislature, certain persons were 
: incorporated as a Body Politic, under the name and style of the 
/ Planters’ Bank of the State of Georgia; that by the said acts of 
incorporation “the Directors for the time being shall have power 
4 to appoint such officers and clerks under them, as shall be neces- 
sary for conducting the business of the said corporation, and to 
allow them such compensation for their services as shall be rea- 
sonable.’’ Also, that the said Planters’ Bank of the State of Geor- 
gia, may ‘ordain, establish and put in execution such by-laws, 










rules and regulations as shall seem necessary and convenient for 





the government of the said corporation. Also, that the Cashier 






or Treasurer of the Bank for the time being, and all other officers 






appointed by the Directors (except the President,) before he or 






they enter upon the duties of his or their office, shall give bond 





with two or more securities to the satisfaction of the Directors in 





sum or sums as shall be required by the said Directors, with con- 
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dition for his or their good behaviour and a faithful discharge of 






duty.” That by the thirty-fourth clause of the “rules and regu- 
lations of the Planters’ Bank of the State of Georgia,” It is 
ordered, that it shall be the duty of every other officer, clerk or 






ieee, 







servant of the Bank, to do and perform such duties and services 






as may be required of them respectively from time to time by the 






President or Cashier; that before the election of officers for the 
said Bank, it was resolved by the said Planters’ Bank of the State 
of Georgia, ‘ that the bookkeeper give two securities, to be 














bound jointly and severally in the sum of five thousand dollars to 






be approved of;” that the defendant, Griffin L. Lamkin, was duly 





appointed bookkeeper to the said Bank, and gave bond with the 
other defendants, as securities, in the said sum of five thousand 
dollars, and which bond is now the subject of this suit, and con- 
tains the following condition, to wit: “ that if the said Griffin L. 
Lamkin, shall well and truly execute, and faithfully discharge the 
duties of the said office, and all other duties required of him in 
the said Bank, and in all things relating to the same, shall well 
and faithfully behave, then the obligation to be void.”” We do 
further find that the said Griffin L. Lamkin, entered on the duties 
of bookkeeper on the seventeenth day of January, in the year 
of our Lord one thousand eight hundred and twelve, that from 
time to time orders are given by the Cashier or President, for offi- 
cers of the said Bank to perform the duties of other officers of the 
Bank when either of them is sick or absent, pursuant to the afore- 
said thirty-fourth rule and regulation of the Planters’ Bank of the 
State of Georgia, that in conformity with the said rule and regu- 
lation, the said Griffin L. Lamkin, did occasionally act for and in 
behalf of the Teller of the said Planters’ Bank of the State of 
Georgia, when such Teller was absent or sick. We further find 





that certain sums of money were at various times taken by the 
said Griffin L. Lamkin, from the said Bank and of the moneys of 
the said Planters’ Bank of the State of Georgia, amounting in the 
whole, to the sum of thirty thousand, three hundred and seventy 
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dollars, whilst he was acting as bookkeeper, as aforesaid, and 
also as Teller, in the absence or sickness of the actual Teller: 
that whenever the Teller was about to be absent, he named the 
oficer who would officiate for him in his absence, and that the 
said Teller having great confidence in the said Griffin L. Lamkin, 
he generally named and called on him to discharge the duties of 
Teller in his absence, the Cashier or President consenting to such 
nomination: that in one instance in which a deficiency arose 
from an error committed by the said Griffin L. Lamkin, when 
acting for the Teller, amounting to about one hundred dollars, 
that deficiency was made up by the Cashier. We further find 
that by the twenty-ninth rule of the Planters’ Bank, it is pro- 
vided that the books of the Bank shall be regularly balanced and 
the statement of the affairs of the corporation shall be laid before 
the Directors on the first Monday in June, and the first Monday 
in December in every year, and examined by a committee of the 
whole Board: that in the first half yearly settlement after the 
commencement of said embezzlement, there appeared to be more 
due to individuals on the private ledgers than the general state- 
ment of the Cashier called for. We further find that each sum 
taken from the funds of the Planters’ Bank of the State of Geor- 
gia, by Griffin L. Lamkin, whilst bookkeeper, as aforesaid, was 
entered in his check book in the names of persons who had before 
drawn such checks, but which checks had been paid, so as to ena- 
ble the defendant, Griffin L. Lamkin, as bookkeeper, as aforesaid, 
to balance the amount so taken, but such pretended checks were 
not posted in the ledger kept by the said Griffin L. Lamkin, as 
other checks fairly drawn were, at the debit of the individuals 
drawing such checks. We further find that the duties of the 
Teller’s office, consists in receiving and paying money, that at 
the close of each day, he settles the cash account for the day, 
that this settlement is made by charging himself with the amount 
on hand or received from the Cashier at the commencement of 
the day, and the amount of all moneys received in the course of 
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the day, and crediting himself with the amount of checks paid, 
entered and reported to him by the bookkeeper; and the balance 
of money and bank notes on hand, and if there be any deficiency 
after crediting the amount of checks entered and reported by the 
bookkeeper, the Teller is accountable. That the sums so taken 
from the money of the Planters’ Bank of the State of Georgia, by 
the said Griffin L. Lamkin, were taken from the ninth day of 
May, in the year of our Lord, one thousand eight hundred and 
twelve, to the twenty seventh day of October, in the year of our 
Lord, one thousand eight hundred and fourteen, inclusive : that 
the taking of the several sums of money, as aforesaid, by the said 
Griffin L. Lamkin, was first discovered by officers of the said 
Bank in the beginning of the month of November, in the year last 
mentioned, and that notice thereof was given to the defendants as 
soon as the same was fully ascertained, to wit, on the eighth day 
of December following. That a suit was instituted by the said 
Planters’ Bank of the State of Georgia, against the said Griffin 
L. Lamkin for part of said sums, to wit, for the sums of sixteen 
thousand, four hundred and twenty dollars. That the suit was 
brought on the twenty-eighth day of October, in the year of our 
Lord one thousand eight hundred and fourteen, and the said 
Griffin L. Lamkin, held to bail for the said amount, upon which 
sum or verdict was found at the present term against the said 
Griffin L. Lamkin, for the said sum of sixteen thousand four 
hundred and twenty dollars, and upon the evidence of facts as 
stated in this verdict. If therefore, upon this statement the 
Court is of opinion, that the said bond is forfeited and the defen- 
dants liable, we then find for the plaintiffs the sum of five 


thousand dollars and costs. 


If the Court is of opinion that the bond is not forfeited, and 
the defendants are not liable, then we find for the defendant with- 


out costs. 


JOS. BACON, Foreman.” 
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THE following questions have been raised upon the special ver- 
dict in this case. 
Is the bond of the defendants taken in conformity to the act of 
incorporation? If not so taken, can it be maintained at common 


law ? 


If either of these questions be answered affirmatively, have the 
plaintiffs forfeited their right to recover by. their laches in failing 
at an earlier period to notify to the securities the delinquency of 
their principal ? 


It was indeed also further argued, that the facts found by the 
special verdict did not shew a breach of the condition of the 
bond, admitting it to have been valid, because the words “ other 
duties” must be limited to extra duties belonging to the particular 
office of the principal, and not extended to duties attached to 
other offices in the Bank. But upon this it seems to me sufficient 
to remark that the words of the condition are too plain to admit 
of controversy, and expressly negative this idea. The defend- 
ants stipulate that their principal shall faithfully discharge the 
duties of his said office, and all other duties required of him in 
said Bank. Now these last mentioned duties, may be duties at- 
tached to some other office in the Bank, or general duties not 
specially assigned to any particular office, if there be any such 
unappropriated duties. But most clearly they cannot be said to 
be duties belonging to the defendants particular office, for these 
are expressly excluded by the term “ other duties,’ which means 
duties in addition to and exclusive of the duties of his office. I 
return, therefore, to the questions proposed—and of these I shall 
consider only the first and third, because, if the view which I 
have taken of this subject be correct, they embrace the whole 
merits of the present controversy. 


Iam of opinion that the bond of the defendants is taken in con- 
formity to the act of incorporation. I extract from the special 


verdict the following propositions : 
Part 1.—E. 
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The Bank had power by charter to appoint the necessary offi- 
cers, and were authorized to take bonds from all other officers, 


except the President. 


They were empowered to ordain, establish, and put in execu- 
tion such by-laws, rules and regulations, as should seem neces - 


sary for the government of the corporation. 


One of their by-laws expressly provides, that it shall be the 
duty of every other officer of the Bank, to perform such services 
as may be required of them, respectively, from time to time, by 


the President or Cashier. 


The services contemplated by this by-law are obviously in 
addition to those which result from the duties specifically appro- 
priated to each particular office, those ‘other duties’? of which 
we have before spoken. The effect of the regulation is to pro- 
duce, under the direction of the President and Cashier, an inter- 
change of office, a substitution of one officer for another, as the 
necessity of the corporation should require. The provisions of 
this by-law are clearly co-extensive with the conditions of the 
bond, and there is no pretence to say that the limits of the char- 
ter are transcended by these provisions. If the discretion given 
to the Directors were invested in this Court, I should unhesita- 
tingly affirm that the regulation in question universally prevalent 
in similar institutions, is necessary and convenient for the govern- 
ment of the corporation. The conclusion is unavoidable. The 
condition of the bond is pursuant to the regulation before referred 
to. The by-law which prescribes that regulation is authorized 
by the charter—and thus the condition of the bond is conforma- 
ble to the charter. I am equally clear, that the plaintiffs’ right 
of action has not been forfeited by their failure at an earlier period 
to notify to the securities the delinquency of their principal. 
The case cited from East, establishes the principle, that laches in 
not properly examining the accounts of the obligor for eight or 
nine years, and in not calling upon him as soon as might have 
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been done for the sum unaccounted for, is no estoppel at law in 
an action against the securities. But apart from the doctrines of 
this case, it may be safely denied that there has been any laches 
on the part of the plaintiffs in the case at bar. The delinquency 
of the principal defendant was first discovered in the beginning 
of November, 1814, and the Jury have found that notice was 
given to his securities as soon as the sum was fully ascertained, to 
wit, on the eighth day of December following. In this particu- 
lar, then the finding of the Jury expressly negatives the imputa- 
tion of laches. And at what earlier period could notice have 
been given? The existence of an error in the monied operations 
of the institution was indeed ascertained in 1812—but the cause 
to which it was to be ascribed, remained enveloped in mystery. 
The error in question did not necessarily involve the idea of an 
actual deficit. If it had done so, the Bank were still without evi- 
dence as to the particular delinquent. To impose upon them the 
obligation to give notice under such circumstances, would be to 
require that such notice should have been general to the secu- 
rities of all the officers of the Bank; the effect of which would 
have been to excite an unwarrantable suspicion against persons 
innocent of the fraud, and to render its detection more difficult by 


putting its perpetrator upon his guard. 


As little aid can be derived to the defendants from the time 
occupied by the plaintiffs in tracing the fraud to its source. 
Want of diligence is not to be presumed in a case where vigi-+ 
lance is enforced by every motive of feeling and of interest. 
The arrangement of the principal defendant was ingenious, and 
would probably much longer have escaped the most vigilant scru- 
tiny if he had remained at his post, personally performing the 
duties of his own particular office. It suffices that notice was 
given, as soon as the delinquent was in fact discovered; any 
requisition beyond this, would operate as a premium to fraud, 
graduated by the successful ingenuity of its perpetration. Let 
the postea be delivered to the plaintiffs. 
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Joun H. Devpe tt vs. C. H. Fisner, ADMINISTRATOR. 


Claim, Special Verdict. 


A settlement made by the husband on the wife, after marriage, without valuable consideration, 
and not executed in pursuance of any agreement entered into before marriage, is a mere vol- 
untary conveyance, and void as against prior creditors of husband. 


By BERRIEN, Judge. 


THERE is a single question presented to the consideration of 


the Court in this case; It is this: 


Whether the conveyance made by C. H. Fisher, on the seventh 
of March, eighteen hundred and eleven, of the property levied 
on, can be considered as a conveyance made upon good consid- 
eration and bona fide, and therefore may be maintained against 
creditors, or is merely voluntary and consequently operative 
only in subordination to their claims. The case has been made 
up by consent—and I state this as the question, which I presume 
it was the intention of the parties to present for decision—be- 
cause the detail of facts which is contained in the verdict would 
otherwise have been useless. So considering it, I have no hesi- 
tation to say that this conveyance must be postponed to the 
claims of creditors. An almost uniform series of decisions seems 
to have settled the law as to conveyances from husband to wife 
after marriage, where they have been dictated only by a spontane- 
ous movement of affection or of prudence. The Courts have 
indeed always lent a willing ear to the suggestion of circumstan- 
ces, calculated to bring these settlements within the support of a 
valuable consideration. An agreement before marriage—the sur- 
render by the wife of any valuable interest in consideration of the 
settlement, are circumstances of which the Courts have studiously 


availed themselves to support such conveyances, when not open 
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to the imputation of fraud, and resting upon the respectable 
motive of making provision for a family. But this latter fact 
cannot alone sustain such a conveyance. The moral exigency 
for such provision arising from the destitute condition of the wife 
and children has not yet been considered by the Courts, as fur- 
nishing a consideration sufficient to take a case out of the statute 
of Elizabeth. It must bend to the claims of a general creditor, 
that is of a creditor whose debt had existence before the volun- 
tary settlement. Such is the present case. The debtof the plain- 
tiff in execution existed anterior to the settlement. No agree- 
ment before marriage is setup. The settlement purports to create 
a trust for the wife merely, and no suggestion is made of her 
having parted with any interest in consequence of it, which might 
in the most favorable view of her rights, have given to it the char- 


: acter of a conveyarice upon valuable consideration. 


I am constrained to declare that this conveyance is merely 





voluntary, and therefore void as against general creditors within 
‘ the statute of Elizabeth. The postea must consequently be award- 
ed to the plaintiff in execution. 
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GUARDIAN. 


Certiorari. 


What a witness who is since dead, testified in a former action between the same parties, when 
. 
the same point was in issue, may be proved in a second action by one who heard him give 
evidence. 
But the witness must be competent to speak to the whole, and not to a part only of the testi- 


mony of deceased witness. 
Quere, If the second witness must be required to repeat the very words or the substance only 


of such testimony ? 


By BERRIEN, Judge. 


THIS is an application to reverse a judgment rendered in the 
Mayor’s Court of the city of Savannah. 


In the progress of the cause before that Court, two trials were 
had. On the first trial, John Lawson Esquire, late a counsellor 
of this Court, was sworn as a witness for the plaintiff, and testified 
to certain facts material to his recovery. In the interval between 
this and the second trial, Mr. Lawson died—and upon this last 
trial, the plaintiff offered a witness to prove the facts sworn to by 
Mr. Lawson on the first trial, which evidence was rejected by the 


Mayor upon the grounds, 


Ist. That the testimony given by Mr. Lawson, was not reduced 


to writing at the time it was delivered. 


2d. That the witness tendered, offered to prove the substance 
of the direct testimony only, and not of that delivered on the 


cross examination. 


It has been long settled, that what a witness who is since dead 
testified on a former action between the same parties, when the 


same point was in issue, may be proved in a second action by one 
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who heard him give evidence. But evidence of this sort is recciv- 
ed from necessity. It is a departure from general law of evi- 
dence, which requires the viva voce examination of witnesses, 
and must be restrained within the limits prescribed for it by 
authority and precedent. The principal difficulty which arises 
in the practical application of this rule of evidence, does not 
occur here; it results from the question whether the second wit- 
ness may be permitted to speak to the substance of what was 
sworn to by the first, or shall be required to recollect and repeat 
his very words. ‘The latter proposition is supported with much 
plausibility by the argument, that the Jury alone can judge of the 
effect of the words—and that they might attach to the words of 
the first witness a very different interpretation from that which is 


given to them by the second. But it is opposed by the conside- 








ration, that such a limitation of the rule would render it almost 





wholly inoperative, since even in the case of cote@hporancous 





written notes of evidence, few persons would consent to swear 






that such notes contained the very words of the witnesses. And 






still less, would a conscientious man, relying upon memory mere- 






ly, undertake to repeat precisely the words of a witness. What 






further embarasses the question, is, that the rule hasgeeen so limit- 





ed in the only cases with which I have been enabled to meet, in 





which this particular point came under consideration. * While on 





the other hand, the substance and effect of what was sworn to by 





a witness, has been testified by succeeding witnesses in various 






cases in which this particular objection has not been raised.* 






But this difficulty does not occur here, the Mayor was willing to 





receive the substance of what was sworn to by Mr. Lawson on 









* The very words of the witness must be sworn to. Lord Palmerston’s case, cited by Lord 





Kenyon. in Rex vs. Joliffe,4 Term Rep. 290. Ennis vs. Donisthorne, Corn. Sum. Ass. 1789. 
Ms. 1 Ph. Ev. 274. U. 8. vs. Wood, 3 Wash. C. C. Rep. 440. Wilbur vs. Selden, 6 Cowen 






162, Ballenger vs. Barnes, 3 Devereuz, 460. Bowir vs. O’neal, et. al. 5 Harr. & Johns. 266. 





And see Bliss vs. Long, 357. Smith vs. Smith, Wright’s (Ohio) Rep. 643. But contra, Caton, 
et. al. vs. Lennox, et. al. 5 Rand. 31. Cornell vs. Green. 10 Serg. & Rawl. 14 and see notel 


to Am. Ed. of Roscoe’s Crim. Ev. p. 50. Ed. 
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the former trial—but required the substance of his whole testimo- 
ny—that given under the cross as well as the direct examination. 
Now whatever opinion may be entertained upon the first point, 
this requisition was certainly a correct one. The answers given 
by the witness under his cross examination, constitute a part of 
his evidence as much as those extracted from him by the direct 
interrogatories—and are frequently indispensable to the perfect 
apprehension of that evidence. The Jury were entitled to judge 
upon the whole evidence. Suppose the witness tendered had 
offered to prove a single fact sworn to by Mr. Lawson, without 
being enabled to recollect the residue of his direct examination, 
would not such witness have been obviously incompetent, and 
since the answers given under the direct and cross examination 
together constitute the evidence of the witness, of what impor- 
tance is it whether the defect of recollection relates to the one or 
to the other? The importance of the cross examination will fur- 
ther appear from the consideration that cross interrogatories are 
framed for the purpose of testing the correctness of the direct 
narration, or to shew the existence of circumstances, calculated 
to defedt or avoid the effect of such representation. Suppose a 
witness on his direct examination to prove the execution of a 
bond—and when cross examined to state that execution under 
such circumstances as would in law amount to duress, and would 
therefore operate an avoidance of the deed—and the importance 
of requiring from one who should thereafter undertake to detail 
the testimony of such witness, the substance of his cross as well 
as of his direct examination, will appear to be as it is, really abso- 
lute and indispensable. It would of course be a sufficient answer 
to this objection to prove that the party having the right to cross 
examine declined exercising it, so that in fact the witness was not 
cross examined,—but in the absence of such proof, and the tran- 
script does not shew that any such proof was tendered for aught 
that appears to the Court, the testimony offered, was part, not the 
whole of the evidence delivered by the first witness, and was there- 
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a fore very properly rejected.* The result of this opinion is that 
- upon the certiorari granted in this case, judgment must be for the 
t : - 
‘ defendant and a procedendo be awarded, all which the Clerk will 
” eertify accordingly. 
if 
t For the application—Myers and Nico. 
t 
p 

* The whole examination in chief and in cross must be given. Wolf vs. Wyeth. 11 Serg. 
| and R. 149, Ed. 
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Part ..—F. 

















CAMDEN SUPERIOR COURT. 


James Moss vs. Jonn Woop. 
Debt on Bond—2 Cases reserved from Camden County. 


In an action of debt on a penal bond, conditioned for the payment of a lesser specified sum of 
money on a day certain, the sum mentioned in the condition, and all interest due thereon 


may be recovered, without reference to, and though it exceed the penalty of the bond. 


The common and statute law of Great Britain, as it prevailed in this province, on the 10th of 


May, 1776, has been adopted in Georgia. 


And decisions of the English Courts of Justice made after that date, contravening decisions 


made prior to that period, are wholly inoperative in Georgia. 


By BERRIEN, Judge. 


VERDICTS were taken in these cases for the amount of princi- 
pal and interest of the condition which exceeded the penalty, 
with an agreement to reduce the same, if in the opinion of the 


Court, the penalty could not be exceeded. 


My opinion is, that the right of the plaintiff is not limited by 
the penalty of the bond. I will briefly state the reasons upon 
which it is founded. These are actions upon penal bonds for 
the payment of lesser specified sums of money at a day certain. 
However ingenious the argument by which the proposition has 
been supported, they are clearly not within the statute of Wil- 
liam, so as to conclude the plaintiff from a recovery beyond the 
penalty, by force of the consequence resulting from his having 
elected to bring debt instead of covenant. Considered as money 
bonds, I think it is obvious that the plaintiff cannot be so limited. 
The statute of Anne was passed for the benefit of the obligor—to 
afford to him that relief which previously to its enactment he was 
compelled to seek in chancery. The relief afforded consisted in 
discharging him from the penalty of the bond after it had become 
forfeited by a breach of the condition, upon payment of principal, 
interest and costs thereof. This was in effect to consider the 
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sum specified in the condition as the debt, instead of the penalty, 
which was the debt according to the legal operation of the instru- 
ment at common law. If by force of this statute, the condition 
was the debt, and so continued until with the accumulating inter- 
est, it equalled the penalty, why should it cease to be so after 
that period? Speaking with reference to our own particular rate 
of interest, why should the Court be required to consider the con- 
dition as the debt, notwithstanding the forfeiture, for twelve years 
and an half after the breach, and then to reinstate the penalty ? 
The answer to these questions is sought for in the assertion, 
that the statute of Anne having been passed for the benefit of the 
obligor, the substitute which it provides, viz. the condition and 
accumulating interest can never exceed that for which it was sub- 
stituted, the penalty of the bond—and to render this answer effect- 
ual, it is necessary further to assert that the naked penalty was 
alone recoverable at common law—but the fact is not so either 
upon principle or authority. At common law and apart from the 
statute of Anne, the penalty of the bond was the debt, which 
became absolutely payable upon failure to perform the condition. 
Upon such failure, the instrument purported to be (and sueh was 
its legal effect) an unconditional obligation to pay a specified 
sum (the amount of the penalty) at a day certain. To state the 
nature of such a debt, is to show that interest was due for with- 
holding it. It was a liquidated demand payable at a day certain. 
Considering the condition of the bond as the debt under the stat- 
ute of Anne, B. R. have decided that interest is due thereon, 
although no interest be in terms reserved, and no day of payment 
specified. (Farquhar vs. Morris, 7 Tm. R. 120.) When before the 
statute of Anne, the penalty was the debt after a breach of the 
condition, upon what principle would the same Court have refused 
the allowance of interest upon the penalty? If the penalty were 
due by a breach of the condition on the first of January, eighteen 
hundred and ten—it became on that day at common law, a debt 


which the obligee was then entitled to receive—and the payment 
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of the principal of such penalty with its accumulating interest on 
the first of January, eighteen huadred and nineteen, would be no 
more than the payment of the principal alone, on the day at 
which it became due—besides the principle under consideration 
has been distinctly aflirmed in the United States by various State 
tribunals, as well as by those of the Union—and their opinions 
although not obligatory upon this Court, are nevertheless entitled 
to be received, and are received with the utmost respect. But if 
it be true that interest on the penalty is recoverable at common 
law, there seems to me to be no pretence for limiting the right of 
the obligee to the principal of the penalty under the statute, by 
saying that interest on the condition can only be calculated until 
it equals the penalty—because if he is allowed to exceed it, the 
statute still operates beneficially to the obligor. Since the 
amount of the penalty and interest thereon from the breach 
which was the right of the obligee at common law, will be greater 
than the amount of the condition, and its accumulating interest 
by the payment of which under the statute, the obligor is allowed 
to discharge it—and this difference is the measure of the benefit 
which the obligor derives from the operation of the statute. I 
have not, in forming this opinion, been unmindful of the series of 
decisions upon this subject in the English Courts of Justice. But 
the decisions of those Courts are received here not as constituting 
the law, but only as evidence of what it is. When they conflict, 
the evidence which they afford is necessarily weakened—and it 
becomes the duty of a Court constituted, as this is, to look to the 
reasons on which they are founded. Now that the penalty of a 
bond for the performance of covenants, conditioned to do a col- 
lateral act, a bond of indemnity or the like, should be the measure 
of the obligee’s right in an action of debt on such bond since it is 
the stipulated and the only stipulated guantum which the instru- 
ment furnishes, is perhaps in perfect consonance with the con- 
tract of the parties, and consistent with the relief which a Court 


of Justice ought to afford upon the violation of such a contract, 
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the more especially as in cases where the damages sustained, 
have in fact exceeded the penalty, a co-extensive relief is afforded 
by a different remedy. But that in the case of a mere money 
bond, of a bond with a penalty conditioned for the payment of a 
lesser specified sum at a day certain, the payment of any less 
sum than the principal of such debt and interest thereon from the 
time when it became due, and during which it has been withheld, 
should be considered as a compliance with the contract of the 
parties, or as the measure of the relief which the Court ought to 
afford, is to me utterly inconceivable, and seems to be ethically 
absurd, because the moral guilt which attends a violated contract, 
and which is increased by a continued neglect to fulfill its stipu- 
lations, would upon this principle be diminished by the very cause 
by which in fact it is obviously aggravated, and legally so, because 
in the case stated, interest is a necessary incident to the principal 
debt, and its continued accumulation can therefore be limited only 
by the existence of the debt. These are some of the considera- 
tions which have influenced me to adhere to those decisions which 
allow to the obligee the principal and interest of the sum specified 
in the condition, without regard to the question whether it exceeds 
or falls short of the penalty of the bond. Indeed the opposing 
decisions were in their origin confined to bonds conditioned to do 
some collateral act, to bonds of indemnity or the like—and their 
subsequent extension to money bonds, is neither obligatory upon 
this Court on the score of precedent, nor consistent in my humble 
apprehension, with the terms of the contract which they profess 
to interpret. I speak of the decisjons at law—whose Courts are 
limited by the terms of the contract, and have no concern with 
the fund out of which satisfaction is to be made. I know that the 
case of Lord Lonsdale vs. Church, (2 Term, Rep. 388,) is said to 
be overruled by that of Wilde vs. Clarkson, (6 Term, Rep. 303.) 
But this was a bond of indemnity, and in the recent case of 
McClure vs. Dunkin, (1 East’s Rep. 436,) which was debt on a 
judgment recovered on a money bond, interest was allowed on 


mee (TE 
















CAMDEN SUPERIOR COURT. 


[Moss vs. Wood.] 


the judgment beyond the penalty of the bond upon the ground 
that the original demand was merged in the judgment. The 
position that interest beyond the penalty could not have been 
allowed in the original action, though conceded by the counsel 
and reiterated from the bench, was in fact neither discussed at the 
bar, nor decided by the Court. But considering this and the cotem- 
poraneous decision of the master of the Rolls in the case of Clark 
vs. Seton, (6 Ves. Ch. Rep. 411,) as judicial evidence of what 
the law was in England in the year eighteen hundred and one, 
they cannot operate to change the pre-existing law of this tribunal. 
There the maxim leges posteriores, priores, contrarias abro- 
gant, which is resorted to for the purpose of settling the preten- 
tions of conflicting statutes, would probably be applied to those 
judicial decisions, and inferior tribunals at least would find them- 
selves bound by the more recent annunciations of the law. But 
a different course must be pursued here. We have adopted the 
common and statute law of Great Britain, such as it prevailed in 
this province on the tenth of May, seventeen hundred and seventy 
six. The posterior decisions of English Courts of Justice are 
highly respectable evidence of what the law is now, and except 
when opposed by anterior decisions of what it was at that period. 
But when so opposed, they are in fact, innovations, in that sys- 
tem of English law which we have adopted, and whether properly 
or improperly introduced there, are no more operative here than 
statutes which have been passed there since the period to which 
I have referred. Now I take the case of Lord Lonsdale vs. 
Church, decided in seventeen hundred and seventy eight, and the 
series of cases therein adduced, to be evidence of what the law of 
England was in this regard at the period when it was adopted by 
our Legislature, and I am bound to consider this the law of this 
tribunal, until the same legislative wisdom shall otherwise direct. 
I could fortify this opinion by a reference to the decisions of 
other American tribunals. In Connecticut, Massachusetts, New 


York and Pennsylvania, the State Courts have allowed interest 
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beyond the penalty. In the Circuit Court of Massachusetts, in 
the caste of United States vs. Arnold, (1 Gallison 348,) Judge 
Story, after looking into all the cases, declares the better opinion 
to be, that the Court may give judgment for the penalty and in- 
terest from the first breach, and this judgment was affirmed in 
the Supreme Court. In the Circuit Court of Georgia, Ch. J. 
Ellsworth directed the Jury in the case of Abendanon vs. Putnam, 
that they might give interest by way of damages beyond the pen- 
alty, which was accordingly done. In an action of debt on bond 
in the Superior Court of the county of Washington, I remember 
when at the bar, to have obtained upon argument a judgment for 
the principal and twenty years interest ; and I have once before 
had occasion incidentally to express in this tribunal the same 
opinion which I am now called upon more deliberately to pro- 


nounce. 


The postea must therefore be awarded to the plaintiff, with 
leave to take out execution in each case for the principal and 
interest due upon the bond on which his action is founded. 
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Tue Strate vs. Joun C. HELVENSTON, ET. AL. 


Attachment for Contempt. 






It is a contempt of Court, if the jurors after they have retired to decide on a criminal case, hold 





communication with persons other than the officers of the Court. 







So, if one juror separates himself from his associates, and mingles with the community at 


large. 





By BERRIEN, Judge. 


























IT is to me personally a subject of very sincere regret, that the 
sittings of this Court have not been permitted to terminate 
without being marked by an act of insubordination to the laws, 
and contempt of the public justice on the part of those who 
have been associated with me in the discharge of the duties of 


this tribunal. 


The task in which we have been engaged has been more than 
usually laborious, and I have had much reason to be satisfied in 
other particulars with the conduct of those whose malfeasance in 
the single instance under consideration has occasioned their 
arraignment on the criminal side of this Court. Under the influ- 
ence of these feelings, it would have been infinitely more accep- 
table to me to have offered to every juror who has taken part in 
the duties of the term, the expression of my indiyidual thanks for 
his good conduct, than to have been constrained by the require- 
ments of the law, to announce to him its censure. The duties of 
this tribunal are however, of that kind which do not always afford 
pleasure in their performance, nay, they are too frequently unat- 


tended by any one gratifying feeling, except that which arises 





from the consciousness of having endeavoured to discharge them 
with fidelity. The offence which is imputed to the defendants in 





attachment, is of a character which is aggravated, not so much by 





the moral guilt which attends its commission as by a considera- 
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tion of the injurious consequences to which it must inevitably 
lead ; consequences which may affect the dearest rights of every 
individual in this community, because calculated to impair the 
great, perhaps the only efficient safe-guard of those rights. The 
defendants are arraigned on occasions of this sort, not for a con- 
tempt offered to the individual whom the Legislative will may 
have called to a seat on this bench, nor merely for want of proper 
it respect for this tribunal, although as the depository of an import- 
ant portion of the constitutional power, it has many claims to the 
respect and support of every well disposed citizen. The offence 
imputed to them, considered with reference to its consequences 


is of a much more aggravated character. It is a contempt of the 


ie") 


| laws which regard the administration of the public justice; a dis- 
: regard of those regulations for the security and preservation of 
individual right and social happiness, which have been consecrated 
by the wisdom of ages, as alone calculated for the attainment of 
these important ends. It will be readily understood that I refer 
n to the trial by Jury. We justly boast of this important privilege. 
m Under its protecting egis, we enjoy, and have long enjoyed, all 
the rights and privileges which are secured to us by our free and 
happy constitution. Destroy it, and we are at the mercy of some 
individual to whom its powers will be transferred. Impair it, 
corrupt its exercise, diminish its strength—and though we may 
retain the forms of our present free institutions, their efficiency to 
the preservation of social happiness is a phantom which will live 
only in the remembrance of those who have witnessed the opera- 
tions of the system in its purity and vigor. The unlawful indul- 
d gence which is imputed to the defendants on these attachments, 
it will be observed, involves in it a communication with persons 
other than the officers of this Court, after, in their capacity as 
jurors, they had retired to decide between the State and an indi- 


vidual. If these communications may be permitted, who shall 





prescribe and limit their character? Who does not perceive that 
they may be employed to the total perversion of the public 
Part 1.—G. 
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justice? Again, if one juror dissatisfied with the conduct of his 
associates may forcibly separate himself from them and mingle 
with the community, is it not obvious that there is an end of the 
regular administration of the public justice? Such are my views 
of this unfortunate case ; I should deeply deplore its occurrence 
and the duties it would impose upon me, if upon a careful examin- 
ation of the answers and acknowledgments of the defendants, I 
had not persuaded myself to believe that their transgression was 
rather ignorant than wilful, and consequently in a matter of mere 
discretion, that the requirements of the law might be satisfied 
without resorting to all the severity which it authorizes. I content 
myself, therefore, with pronouncing a pro forma sentence, merely 
because I hope that the object of this proceeding may in this 
way be attained. It is my duty, however, to distinguish between 
the case of James H. Walter and his associates, because his was 
a positive transgression, which could only have been palliated by 
the proof of a fact that is contradicted by all the evidence before 


me. 


It is ordered, that James H. Walter do pay a fine of ten dollars, 
and John C. Helvenston, E. Hughes, junr., Peter Schenk, John 
Collins, Elijur H. Lane, Peter Morin, B. N. Douglass, L. 'Thomp- 
son, C. Patterson, D. Stewart, J. Harrison, each a fine of five 


dollars and the costs of this rule, and be thereafter discharged. 





















Joun G. WeENpDELL vs. JosePH GEORGE. 
Assumpsit. 


‘ 
A party to a negotiable instrument may testify to facts which do not prove it to have been ori- 


ginally void; as payment, &c. 


If the witness can neither gain nor lose by the event of the suit, and the verdict in the cases 
cannot be given in evidence either for or against him, he is competent to testify. All other 


objections go to his credibility. 


By BERRIEN, Judge. 


THE present action was founded upon a bill of exchange drawn 
by defendant upon one John K. Goodman, in favor of John F. 
Oldershaw & Co., and endorsed by them and by Messrs. Older- 
shaw & Phillips. 


The defendant offered to prove that after the maturity of the 
bill, the plaintiff had received from the acceptor a part payment, 
and extended to him with the knowledge and assent of the indor- 
sers, time for the payment of the residue. He proposed to prove 
these facts by the testimony of John H. Oldershaw, one of the 
indorsers, which was objected to by the plaintiff, and the proceed- 
ing assumed the present form in order that the question raised 
might be more deliberately considered. The objection is founded 
on the two following considerations: Ist. That the witness is an 
indorser of the bill; 2d. That he is interested. The first ubjec- 
tion seeks support from the rule laid down in the case of Walton 
and Shelly, (1 Term, Rep. 296.) Without considering the author- 
ity of that case in the Courts of the State of Georgia, which would 
necessarily involve a comparison of it, with the subsequent case 
of Jordaine and Lashbrooke, (7 Term, Rep. 597,) and render 
proper an examination of the various decisions upon the point to 
which those cases refer, in the American Courts of Justice, it suffi- 


ces to say, that the present objection does not fall within the rule 
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as originally laid down. The principle there decided is, that, he 
who has signed a paper, shall not be permitted to give evidence 
to invalidate it, not that he may not be permitted to prove facts 
which have occurred after he has signed the bill, as payment, or 
those circumstances which will operate as a constructive release 
to the other parties. On the contrary it has been repeatedly ruled 
that a party to a negotiable instrument may testify to facts, which 
do not prove it originally void, as payment, &c. The first objee- 
tion to this evidence cannot therefore be sustained. JT am equally 
clear, that the second must also be overruled. The witness can 
neither gain nor lose by the event of this suit; whatever may be 
its result, his liability will remain the same, nor can the verdict 
in this case ever be given in evidence either for or against him. 
These are the only true criteria of the interest which excludes a 
witness from testifying. All beyond this amounts only to an 
interest in the question, a mere bias, which may effect the credit, 
but cannot destroy the competency of a witness. But the witness 
in this case has not even an interest in the question. The testi- 
mony offered, was, that the arrangement made by the holder with 
the acceptor, was with the assent of the indorsers, of whom the 
witness was one. Heis, therefore, by such assent deprived of the 
benefit of the constructive release, which such arrangement may 
operate in favor of the non-assenting drawer, and consequently 
has no interest, even, in the question. I speak hypothetically of 
the effect of this arrangement even in relation to the drawez, for 
whether it shall operate a release to him cannot be decided, until 
the whole evidence is adduced, but as the evidence to this par- 
ticular point may be material, as that which would have gone to 
prove a part payment, would certainly have been so, and as it has 
been shewn not to be incompetent on the ground of public policy, 
or of the individual interest of the witness, it ought to have been 


admitted. A ventre facias de novo must therefore be awarded. 


For the plaintiff, Geo, GLEn—defendant, Morrison & NicoLt. 
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RicHARrDson AND Botton vs. Josuvua E. Wuite. 


Certiorari. 


J. E. W., one of the mercantile firm, of J. E. W. & Co. of Savannah—(whose commercial house 
was in Liverpool,) whilst in the latter place, drew his individual bill in favor of the Plaintiffs 
on his house in Savannah, who accepted the same ; but afterwards suffered it to be protested 
for non-payment: held, that the payees of said bill were entitled to take out process of 
attachment, against the individual estate of the non-resident drawer, as drawer, in addition 


to the remedy by action against the firm of J. E. W. & Co. as acceptors. 


The payee or indorsee of a bil] of exchange, may in default of payment, sue all the parties to 


it at the same time, and an action against one, will not debar his remedy against the others. 


And such payee or indorsee may maintain his action against the drawer, without previously 


suing the acceptor. 


By BERRIEN, Judge. 


THIS case comes up upon exceptions taken in the Inferior Court 
of the county of Chatham under the provisions of the judicial 


statute. 


The transcript of the record discloses the following facts. The 
plaintiffs sued out in the Inferior Court process under the attach- 
ment law, against the defendant, and declared against him as 
drawer of three several bills of exchange. These bills appear to 
have been drawn under the following circumstances, viz.: The 
defendant is one of the mercantile house of Joshua E. White & 
Co. of Savannah ; whose commercial house is in Liverpool. The 
defendant being in Liverpool drew the bills in question upon his 
house in Savannah, in favor of the plaintiffs, and they credited 
the account of Joshua E. White & Co. with the amount of such 
bills, deducting the discount which had been agreed upon. The 
bills were presented for acceptance, and accepted ; then presented 
for payment, and protested for non-payment. An action was 
then commenced against defendant, as drawer of these bills, and 


he being absent from the State, it was commenced by process of 
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attachment, which was of course levied upon the private property 
of the defendant. He appeared, pleaded to the attachment, and 
moved for its dismissal, which was ordered accordingly. To the 
decision of this motion, the plaintif’ excepted, and thus the case 
comes up for revision before the Superior Court. This decision 
was founded on the following grounds: Ist. That the parties who 
ought to have been defendants, viz: Joshua E. White & Co. were 
present and represented by Steele White, one of the said firm, 
upon whom process could have been served: 2d. Because by the 
acceptance of the bills declared on, J. E. White & Co. the accep- 
tors, ought to have been sued, not J. E. White by process of 
attachment. Iam entirely at a loss to discover in the statement 
that has been made, any thing that will authorize the decision 
which has been pronounced. The grounds taken by the defend- 
ant’s counsel assert the proposition, that the drawer of a bill of 
exchange is not liable to suit until the acceptor has been previ- 
ously sued, a proposition which is contradicted by every elemen- 
tary writer, by every adjudged case upon the point, and by the 
very nature of the transaction between the parties. According 
to the authorities upon this subject, the payee of a bill of ex- 
change, may in a default of payment, sue the acceptor and drawer, 
and in addition to this, an indorser may sue all prior indorsers. 
The same authorities teach us that whenever the holder of a bill 
has a remedy against several parties to it, he may commence and 
proceed in several actions against each of these parties, at the 
same time, and an action against one will not preclude any other 
remedy against the others. The plaintiffs in this case were there- 
fore, authorized to proceed against the drawer or acceptors or 
both. They were entitled to sue the defendant as drawer, and to 
proceed against his mercantile house as acceptors, and against 
either or both, by the ordinary process of law, or the extraordin- 
ary processes of attachment, according to the fact of the presence 
or absence of the party or parties defendant, or defendants in 


either case. There is no doubt thata judgment against this de- 
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fendant would have bound his private property, and that a judg- 
ment against the acceptors would have bound the property of the 
concern. To both these remedies the plaintiffs are unquestion- 
ably entitled, and the nature of the transaction, I think, serves to 
show that they were in the contemplation of the parties at the 
time it was entered into. At any rate the law is most clearly 


with the plaintiffs. 


The judgment of their Honors the justices of the Inferior 
Court must therefore be reversed, the attachment of the plaintiffs 
must be re-instated on the docket of that Court, and a procedendo 


awarded. All which is ordered accordingly —Judgment reversed. 
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G. F. anp O. Patmes vs. Wittiam STeEPHENs—F. DENSLER 
vs. SAME. 


Executions on Judgments in the Mayor’s Court. 
Josuua E. Wuite & Co. vs. WiLLiaAm STEPHENS. 


Execution on Judgment in the Superior Court. 


Funeral expenses, regulated by the circumstances of the deceased, and the usage of the coun- 
try, constitute a lien or debt on the estate of the deceased, superior to all other claims. 


By CHARLTON, Judge. 


THE Sheriff of Chatham county having collected the sum of 
four hundred and fifty dollars under an execution issued from 
the Superior Court against the estate of the defendant, and that 
amount remaining in his hands, a notice was served by the 
attorney for the plaintiffs in executions issued from the Mayor’s 
Court, requiring him to retain in his hands, the amount so col- 
lected, subject to the said executions; and he has also been 
notified by the administrator of the defendant, not to pay over 
the amount to the said plaintiffs in execution—because there 
being no assets in the hands of the administrator, the funeral, 
and other expenses of the intestate in his last sickness, raise a 
lien on the funds so collected by the Sheriff, which, by the law 
of the State, has a preference and a priority of payment to all 
other liens and demands. The case thus stated and agreed to, 
by the attorneys on both sides is submitted to the decision of 
the Court. 


The order, in which debts due by any testator or intestate, as 
directed by our statute, shall be paid by executors or administra- 
tors is as follows : 
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Ist. Funeral and other expenses of the last sickness: Qly. 
Charges of probate and will, or of the letters of administration : 
3ly. Debts due to the public: 4/y. Judgments, mortgages and exe- 
cutions, the eldest first: 5/y. Rents: 6ly. Bonds or other obliga- 
tions: 7ly. Debts due on open accounts, ‘ but (says the Act) no 
preference shall be given to creditors in equal degree, when there 
is a deficiency of assets, except in the cases of judgments, mort- 
gages, that shall be recorded, from the time of recording, and 
executions lodged in the Sheriff’s office—the eldest of which shall 
be first paid; or in those cases where the creditor may have a lien 
on any part of the estate.” (Marb. and Crawf’s Dig. p. 223.) 
This classification is sufficiently unambiguous to supersede many 
illustrations from English jurisprudence. In the most important 
respects however, the two systems agree, and in this particularly: 
“that funeral, and testamentary charges are to be first paid,” Off: 
of executors 137. 2. Bl. Com. 511. 


The Lex domiciliit, our own act, gives a priority to these 
expenses, over all other liens :—even those of that specific char- 
acter, which in the language, and according to the definition of 
Lord Ellenborough, “import an authority either to possess or 
retain’’—-Starkie’s Repts. p. 144. These specific liens are placed 
upon an equality with judgments and executions, and mortgages, 
where there appears a sufficiency of assets; and a preference is 
only given them on a deficiency of assets. The contest can only 
exist in that case between judgments, mortgages first recorded, 
and the eldest executions lodged in the Sheriffs office. Funeral 
and expenses of last sickness, and charges of probate and will, 
and letters of administration, still under all embarrassment of the 
testator or intestate’s estate, retain their place at the head of the 
order, in which the law of Georgia directs the debts to be paid. 
It is a lien paramount to, and rides over all others; and an equal 
energy and priority is given it, by the English law. ‘An execu- 
tor may lay out so much of the testator’s assets as are necessary 
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for defraying his funeral expenses, before he has paid any of his 
debts and legacies.” (2 Bac. Ab. 436, cites Rol. Abr. 926, “and 
herein, (continues the same authority,) the executor is to be care- 
ful that the expenses be moderate, and not exceeding the degree 
and circumstances of the deceased ; otherwise he may be guilty 
of a devastativit.” (Ibid, cites Off. of Execut. 129.) 


According to British adjudications (for in the absence of our 
own, they must be permitted to have their due weight of author- 
ity,) the degree or rank of the deceased is not to be considered 
the insulated fact directory of the amount of funeral expenses and 
those of his last sickness. The law which feels only for justice, 
and the claims of creditors—looks with perfect apathy, upon the 
domestic liberality which honors the respected and lamented dead 
with obsequies, dictated by affection, and due to departed goodness 
and virtue. The expensiveness of these obsequies must also, and 
principally be regulated by the circumstances of the deceased. 
It has therefore been decided that not more than forty shillings 
would be allowed for the burial of one dying insolvent. (3 Atk. 
249,) and in an old authority it is stated as the decision of Ch. J. 
Holt, that “10 pounds is enough for the funeral of one in debt.” 
(Comb. 342, referred to in 6 Bac. Abr. 436.) In another case the 
expenses of pall and ornaments have been rejected, and only 
those allowed for the “ coffin, ringing of the bell, parson, clerk 
and bearers fees.”” (Salk. 296. p. 3.) 


In the case before me the administrator represents, that save 
this fund in the hands of the Sheriff, there are no assets at his 
disposal to meet the funeral and expenses of last sickness. 
Without, therefore, adverting to the rank and character which 
the deceased sustained in society, these expenses must be regula- 
ted by the circumstances of the deceased, connected with the 
usage of the country, even when insolvency has been established. 
All accounts in relation to the estate must pass through the exam- 
ination and receive the sanction of the Court of Ordinary ; and 
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this account for funeral expenses, &c. is not exempted from the 
scrutiny of that tribunal]. With the law before it, and the amount 
which custom has allowed in analugous cases, that Court must 
direct me as to the ulterior order I may give on the Sheriff of this 
county. I can only now decide, that these expenses constitute a 
lien which supersedes all others, and that when ascertained, is 
the first debt due, and to be paid out of the assets of the intestate. 


It is therefore ordered and adjudged, that the Sheriff retain in 


oF 


his hands the moncys collected as aforesaid, to abide the further “ 
order of this Court upon the account which may be submitted to, 
j and passed by the Court of Ordinary of Chatham County. 


Hasersuam & D'‘Lyon, for plaintiffs in execution—STEPueEns, 
administrator in pro. per. 
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Wititam Rasun, Governor, FOR THE USE OF TayLor, Tax 


CoLLecTor, vs. FOWLER AND OTHERS. 






Debt. 








Where an action is brought on the official bond of a Sheriff in the name of the Governor of 


Georgia, in being, who is individually designated, aud such Governor dies pending the action, 






it is not necessary to amend the suit, by the substitution of the name of his successor. 






Can such bond be put in suit, without the previous order of the Judge of the Superior Court— 


Quere. 






By CHARLTON, Judge. 



















THE facts and circumstances of this case, are substantially these: 





Fowler, the defendant, being elected Sheriff of McIntosh county, 
executed a bund with sureties, (before the Justices of the Inferior 
Court of that county, which bond in its original shape appears on 
the minutes of that Court, or some other book in which its pro- 
ceedings and acts are recorded,) to Peter Early, then Governor 
of the State of Georgia, for the faithful performance of official 
duty, and in such terms, as will appear by a reference to the said 
bond. Whilst discharging the duties of Sheriff, 
plaintiff, who sues under the protection of the then Governor of 





Taylor, the 


this State, delivered to the Sheriff sundry tax executions to a con- 
siderable amount, taking his receipt therefor. The Sheriff, Fow- 
ler, failing to collect the sums specified in the executions, or hav- | 
ing collected, to pay them over, this action was instituted against 
him and his sureties on his official bond, executed and recorded 
before mentioned. On the demise of Peter Early and the sub- 





sequent accession to the Government Department, of William 
Rabun, the action was brought in his name as “ Governor of 
Georgia.” 








A verdict at this term was rendered for the plaintiff, for the full 
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amount of the Sheriff’s receipt to the Tax Collector, with leave 
given to the defendant’s counsel, to move to set it aside and enter 


a nonsuit. 


Davies and Berrien now support the motion upon these 
grounds: Ist. That the demise of William Rabun, since the 
institution of the action, rendered it necessary to substitute by 
proper process the name and style of the Governor of Georgia, in 
office after such demise, and in office at the trial of the cause: 2ly. 
That without this substitution, the action must abate, the physi- 
cal character and legal style of the Executive Department, as a 
sole corporation, or analogous to it, not being otherwise pre- 
served, and the style known to the constitution and the law, must 
be preserved in suits, where it is necessary to be used. 


It was urged as illustrative of the objections thus assumed, that 
in the nature of things there could be no material difference in a 
suit of this character, and one between individuals, A. and B.; 
and that official actions or suits, brought in the name of a public 
functionary, were subject and liable to similar principles, incidents 
and mutations. On the death of a plaintiff, a new party must be 
made, for the purpose of maintaining consistency in the record. 
It is equally proper and important, in the present case; for if the 
judgment is sufficient to be entered up, and execution issued, in 
the name of William Rabun—his physical and official demise 
being a fact of notoriety, and which this Court is bound to notice 
ex officio, an absurd and incongruous variation would present 
itself between the declaration, the verdict, judgment, and execu- 
tion, falsifying the whole record, particularly in the execution, 
which could not issue, in the name of William Rabun. 


Wayne and Pelot of counsel for the plaintiff contended, that 
“William Rabun” might be rejected as surplusage, and then 
the words “ Governor of Georgia,” which immediately follow, 
complied with all the requisites urged as necessary, on the other 
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side. The action might then proceed to its consummation, very 
legally and properly, in the style of the moral personage, o1 cor- 
poration, lending its aid, as in this instance, to a public officer. 
It was also added, that it was always usual to take official bonds 
in the name of the then acting and existing Governor, and not 
required afterwards, upon his natural and political demise, to 
amend the writ, according to the matter of fact, at the period of 
issue and trial. By one of the counsel it was further urged, that 
the Executive Department as a sole corporation was immortal— 
something like the perpetuity given to the British King, and 
therefore there was no rational necessity for the mutations allud- 
ed to in the argument of the counsel for the defendants. At all 
events, the objection of defendant’s counsel, had no connexion 
with the real merits and substantial justice of the case. 


Upon the points involved in this case, I have no local adjudica- 
tions to direct me, at least they have not been communicated. I 
must, therefore, decide this motion, upon such lights as a refer- 
ence to our statutes, and the arguments of counsel have afforded 


me. 


The objections in support of the motion, may be jointly con- 
sidered ; for, if the name of the Governor in being is a necessary 
and component part of the legal style, to be used in an action of 
this nature, the motion must be sustained—there appearing then 
a radical, incurable variation, between the writ and the bond sued; 
and besides, all the consequences would follow, in relation to the 
subsequent record, as mentioned by the defendant’s counsel. 


I shall refer first to our constitution and statutes, which have a 
direct bearing on the points made, and 2ly, apply the doctrines 
and principles of cases, as I find them in English authorities. 

Ist. The 11th Sect. of the Constitution of Georgia, Art. III. 
directs, that ‘‘ Sheriffs shall be appointed in such manner as the 
General Assembly may by law direct,” and designates the tenure 
of office. 
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The Act of the General Assembly appoints Sheriffs through an 
election of the people. The Judiciary Act of 1799, tit. Sheriff, 
Sect. 46, declares, “that before any Sheriff shall enter upon the 
duty of his appointment, and being commissioned by the Gover- 
nor, he shall be bound for the faithful performance of his duty by 
himself and his deputies, before any of the said judges, (meaning 
by said judges as explained by Act. May 11, 1803, Clayton’s Dig. 
112, “every Judge of the Superior or a majority of the justices 
of the Inferior Courts’’) to the Governor of the State for the time 
being, and to his successors in office jointly and severally, with 
two good and sufficient securities, inhabitants and freeholders of 
the county, to be approved of by the justices of the Inferior Court 
or any three of them, in the sum of 20,000 doilars.” There is 
here ne ambiguity.. The bond must be taken in the name of the 
Governor then in being, and is transmitted to his successors, for 
the benefit of all persons aggrieved by the misfeasances of the 
Sheriff. 


There may be some analogy, between the King’s prerogative 
of immortality, and that existence given to the Executive Depart- 
ment, by the will of the people, as promulgated in the Constitu- 
tion. The Governor cannot die, so long as we retain the Execu- 
tive, as a co-equal, and co-ordinate department of the government, 
within the limits prescribed by the Constitution. I am not dis- 
posed, however, to consider the Executive Department, as a “sole 
corporation”’ in the sense and with all the incidents and attributes 
given to that class of corporations, by the English law. Except 
the King, who derives his station and powers from any other 
source perhaps than that of the governed, all other corporations 
sole or aggregate, (generally speaking) are created by him. In 
the acceptation of British jurisprudence, the King is a sole cor- 
poration, by virtue of hereditary descent, or title to the throne. 
That title is derived from his race, and dynasty, and with the pre- 
rogatives which encompass him, render him something more than 
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a co-equal branch of the monarchy. His impeccability and other 
attributes, place him according to my view of the English govern- 
ment, above the level of parliament, clothed even as it is said to 
be, with its boasted omnipotence. It is different with our Execu- 
tive Department. It was called into existence by the voice of the 
sovereign people, with powers so limited and clearly defined as 
not to be misunderstood, powers, which may be restricted or 
enlarged by constitutional amendments—powers, which may be 
annihilated, and the Department with them, without subverting 
republican institutions. These revolutions, fluctuations and vicis- 
situdes, to which the Executive Department may be subjected, 
without totally disorganizing the nature, genius and principle of 
our system of liberty, show that a department thus created, is 
essentially variant from that theoretical or practical corporation, 


denominated “sole”? by British jurisprudence. It would be pos- 


sible for ws to breathe freely in our political atmosphere, without 
it; but diminish the established and antiquated prerogatives of 
Majesty, or render them subservient to the purposes of mere 
pageantry, and you tumble into ruins the whole British monarchi- 
cal fabric. Really, or technically, I cannot therefore attach the 
idea of a “sole corporation,” to the Executive functions. The 
only analogy between that department, and the Kingly authority 
is, that neither expires by the natural dissolution of the person 
filling the one, and exercising the other. The question then 
recurs, whether the death or demise of the person, discontinues 
suits, or renders necessary some process for their recommence- 
ment, or continuation, under the British or our system of laws. 
The common law, did require a re-commencement of actions in 
the King’s Courts upon the death of the King. To that extent 
were blended his physical and political existence. But the incon- 
veniences resulting from this construction of the legal effects of 
the King’s demise, produced the statutes of Ed. v1. c. 7, 7 and 
8 vo., 3. cap. 27, sec. 21. and 1. Ana st. 1. cap. 8. sect. 5th. 
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If this case should again present itself, under any other aspect, 
these statutes will occupy my particular attention. It is sufficient 
on this eccasion to observe, that by these statutes the death of the 
King would not give birth to the effects as have been attempted 
to be applied to the demise of William Rabun. Our law directs 
that the bond shall be given, (or which is the same thing) that the 
Sheriff “shall be bound for the faithful performancevef his duty 
to the Governor for the time being, and to his successors in 
office.” It was then necessary, that the bond should be taken in 
the name of Peter Early, the “ Governor in being,” and his suc- 
cessors in office. The insertion of the name of the ‘“ Governor 
in being,” can be considered, as directed for no other purpose 
than the ascertainment of an epoch from which the Sheriff dates 
the official investiture. The adjunct “ Governor of Georgia” 
separates the natural, and moral personage, and complies with 
both the Legislative and Constitutional requisitions, for, the judi- 
cial act, only requires that the Sheriff should be bound to the 
‘** Governor in being, and his successors in office,” and the Con- 
stitution requires, no other style than ‘* Governor.” Upon this 
ground, therefore, the name of William Rabun may be either 
rejected as surplusage, or more correctly retained ag a mere des- 
ignation of the ‘Governor in being,” transmitting to any suc- 
cessor, the character of plaintiff as Governor of the State of 
Georgia. With these impressions, my opinion is, that this case 
may advance to judgment, and execution, without amendment of 
the writ, and substitution by any species of order, or process, of 


the name of the now Governor in being. 


This case involves other points, I feel it my duty to dispose of, 
because they were dcemed important by counsel. It was objected 
that there could be no nonsuit in this case, because there was not 


that discrepance between the declaration and the evidence, which 
would warrant it. Prima facie, there certainly appeared a suf- 


ficient variance between the allegata and probata to justify my 
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allowance of the rule to shew cause, and I readily availed myself 
of it, for the purpose of giving that deliberate opinion, which 
could not be expected in a nisi prius adjudication—for, almost 
every decision of the Court, must partake of that character, amid 
the hurried business of the circuit. I will never compel a plain- 
tiff to suffer a nonsuit, who has offered proofs in support of his 
action. If he answers upon being called, I agree with the Court, 
in the case of Irving vs. Taggart, Ist Sergt. and Rawl. Reports 
360—that the Clerk is not authorized to record a nonappearance, 
nor can the plaintiff be considered in contempt. He may insist 
on the verdict. This American decision is supported by English 
authorities. Pochin vs. Powley, 1 Blk. Rep. 670, 2 Term Rep. 
275, 1 Term Rep. 176, (see also the allusion to Judge Buller’s 
opinion by Tilghman, C. J. in the above case of Irving vs. Tag- 
gart, and by another American case cited by Yates J. Girrard 
vs. Gettig, 2 Binn. 234, in the same case of Irving vs. Taggart.) 


In the present case, a verdict was rendered for the plaintiff, and 
the rule to shew cause, why it should not be set aside, and a non- 
suit entered, acquiesced in by counsel, as the best arrangement 
fur a deliberate decision upon its important principles. This case 
was also assimilated to an information gui tam— William Rabun, 
the then Governor in being, suing for the satisfaction of Taylor, 


the Tax Collector. 


The rule is that the ‘‘ King cannot be nonsuit in any action or 
information, in which he is sole plaintiff.” “ But it seems (con- 
tinues the same authority) that any informer qui tam, or plaintiff, 
in a popular action, may be nonsuit, and thereby wholly deter- 
mine the suit, as well in respect of the King, as himself’’— Abr. 
Bac. p. 202, 203, and the cases or authorities there cited. 


The plaintiff in this case does not resemble a relator, prosecu- 
ting as he does, for indemnity under the -vings and auspices of the 


Governor. Still the analogy of principle would hold me out in 
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directing (if a verdict is not insisted upon) a nonsuit against him; 
because, the suit is for his henefit—(the individual plaintiff) —and 
destroys the idea of that ubiquity, or always presence of the Exe- 
cutive, presumed on the demand of a public right, in its capacity, 
as sole plaintiff. And this analogy would further warrant a non- 
suit against the plaintiff in this cause, did not the judicial and stat- 
utatory regulation, prescribing the manner in which the Sheriff's 
official bond should be taken, render unnecessary the insertion of 
the name of every new Governor, brought into office, by death, 
resignation or election, from the commencement, to the period of 
trial, to consumation of the suit. But for this regulation, and the 
reasons before assigned, that form of proceeding would be requi- 
red. The Governor of Georgia, though not, as before observed, 
strictly or technically, a sole corporation, yet in the absence of 
such regulation by statute, in relation to suits, would be consid- 
ered quasi a sole corporation, and the death of the individual fill- 
ing and representing that corporation has been ruled; “a good 
plea in abatement, for a new successor comes in his place, that 
was not party to the former writ’”—The result would be the same, 
upon the death of an individual of an aggregate corporation (invis- 
ible as it is) whose christian and sirname have been used in the 
writ, and therefore, none of the individuals composing the aggre- 
gate corporation are thus designated in suits. The proper and 
safest course is to sue in the style given by the charter to the 
aggregate corporation, (2 Insi. 666, Skin. 2 pl. 2, cited in 1 Bac. 


Abr. 503, title corporation.) 

In this view, without a reference to the Judicial Act of 1799, 
the objection of the defendant’s counsel assailed me with great 
force, and occasioned the hesitancy, which has furnished leisure 


for this investigation. 


Another difficulty not suggested by counsel pressed itself upon 


my mind, and of which I must confess it is not divested. I mean 
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the order of the Judge of the Superior Court to put this bond in 
suit, for the satisfaction of the public, or persons aggrieved by 
the misconduct of the Sheriff. Without such order can a suit of 
this nature be instituted? Did not the Legislature intend, that 


the expediency of it, should rest upon the exercise of a sound 


discretion of the Judge—he being satisfied as a pre-requisite, that 


the public or a citizen, had been aggrieved by the misconduct of 
the Sheriff? The propriety, if not the necessity of this order 
must appear extremely obvious, for the purpose of designating 
the aggrieved party. If I mistake not, it is the duty of the 
Sheriff, to receive from the tax collectors, ‘‘ all executions which 


may be tendered to him,” and to make returns of his proceedings 
and levies within specified periods, according as these levies may 
affect personal or real estate. Ifsuchis his duty, does the Tax 
Collector become responsible for the Sheriff’s delinquency, when 
he merely complies with the law in tendering or delivering to him 
the tax executions? Under such circumstances can the State 
look exclusively to the Tax Collector for the defaleation, leaving 
him to seek indemnity, and to obtain it as well as he can (under 
Executive patronage,) against the Sheriff and his securities? 
These questions might have presented themselves to the mind of 
the Judge on the application for the order to put the official bond 
in suit: and is it not possible, that the Judge considering the 
Sheriff exclusively responsible might also have ordered this suit 
in the name of his Excellency for the satisfaction of the public ? 
This order was not exhibited to me, and the cause must of course 
progress under the expression of these doubts, and these embar- 
rassments. The objection, however, has not been made by coun- 
sel, but I feel it a duty, as a requisite of law to state it now, as it 


may probably have some hearing upon an ulterior discussion. 


It is ordered, that this motion to set aside the verdict, with 
leave to enter a nonsuit, be, and is hereby over ruled, and that 


the defendants, nunc pro tunc, have leave to appeal within fifteen 
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days from this date: or, to move within that time, to set aside 


the verdict, giving three days notice to the opposite counsel, upon 


such other legal and sufficient grounds as may be sustained by the 
Court. And it is further ordered, that execution be stayed for 
that period. 


Davies AND BERRIEN for the motion—WayNeE anp PELor 
against it. 
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Peter F. Winn vs. Jesse Ham, anp Morcan Mara. 


The equitable powers of the Superior Courts of Georgia in supressing frauds, will be exercised 
in aid of a mortgagor, seeking to be relieved from a usurious contract, notwithstanding that 


the judiciary act points out a method by which he may, at common law, dispute the sum due. 


On the application for an injunction, a Chancellor may go into the consideration of the merits’ 
as disclosed in the bill, and which are instrinsic and dependent upon its express allegations 


and charges. 


Though a bond and mortgage have been assigned, if the bill alleges that such assignment was 
colorable, and that the assignee had notice of the usury pervading the original contract, in the 


absence of a specific reputation of such allegations, the Court will grant an injunction. 


By CHARLTON, Judge. 


THIS bill in its application for relief, prays for an injunction» 


upon the following allegations. 


That sometime, and perhaps, at the commencement of the 
the year 1818, the complainant’s affairs were so embarrassed, 
that without a sacrifice of property he could make no payments : 


that under the pressure of such necessitous circumstances, the 


complainant “‘ thinks,” on the suggestion of Mara, was induced 


to enter into an agreement with him for a loan of money—or as 
is charged in the bill, ‘* for the advance of such sum of money as 
would enable your orator to relieve himself from his embarrassed 
situation.” That according to the terms of such agreement, and 
in ‘consequence of it’? the complainant on or about the 2nd of 
March, 1818, gave, or executed a bond to Mara in the penal sum 
of $3750, conditioned for the payment of $1875, payable in the 
ensuing February, with legal interest from its date: That a 
mortgage of personal property was contemporaneously executed, 
the better to secure the payment of the money inthe bond. That 
afterwards, but the precise time not recollected, Mara obtained 
from complainant the assignment or transfer of an instrument in 


writing, purporting to be a contract between the complainant, 
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and one Virgil H. Vivion, for the hire of certain slaves of the 
complainant to Vivion, by which the latter was bound to pay to 
complainant $1200, for the services of said slaves at the expira- 
tion of one year: That the sum advanced on the security of the 
bond and mortgage, and that secured by Vivion’s contract and 
assigned to Mara, by no means amounted together with lawful 
interest thereon to the sum of three thousand and seventy-five dol- 
lars, the aggregate amount of the sums due by the said bond and 
contract: that on the contrary, the securities united, not only 
covered the demand, for which the complainant was liable, but 
gave to ‘“* Mara exorbitant usurious interest,’’ upon the amount 
actually advanced to complainant: that on the 16th of November, 
1819, the bond and mortgage thus obtained from the complainant 
was assigned, or pretended to be assigned by Mara to Jesse Ham: 
that at the epoch of this assignment, the complainant believes 
Ham had a knowledge or notice of the usury conneeted with the 
circumstances of the transaction of the loan or advance of money 
for which the bond was given, and was equally cognizant of the 
fact, that the Vivion contract was transferred for the express pur- 
pose of securing usurious interest on the money actually ad- 
vanced by Mara: that the complainant neither knows nor ad- 
mits, that Ham gave any consideration or equivalent for the prop- 
erty he acquired in the bond and mortgage by the assignment: 
that in the transfer of the agreement between the complainant and 
Vivion to Mara, Ham acted as the friend and agent of complain- 
ant, and that complainant believes received from Mara a written 


acknowledgment to pay over to complainant any surplus of said 
contract, after discharging the usurious interest: that complain- 
ant believes Ham is now in possession of such receipt or stipula- 
tion; and complainant thinks if such receipt were produced, it 
would appear that the complainant had engaged to pay 25, or 33 
per centum on the money borrowed from Mara: that on the 25th 
of January, 1820, the complainant paid on the bond $1350: that 
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on the 23d of March, of the same year, Ham proceeded to fore- 
close the mortgage—the negroes levied upon, are advertised for 
sale by the Sheriff: and that the complainant is ready and willing 
to pay Mara or Ham the sum borrowed with legal interest. The 
bill prays specific and general relief, and for the writ of injunction 
to stay proceedings on the execution issued by virtue of the fore- 
closure of the mortgage, until the further order of this Court. A 
rule was granted by my predecessor to shew cause why an injunc- 
tion should not be granted. Much learning and great ability have 
been displayed in support and against the rule, and upon the fore- 
going synopsis of the allegations of the bill, it is now my duty to 
discharge the rule or make it absolute. When on a former occa- 
sion this bill was submitted to my examination, I entertained 
scarcely a doubt of the course I should take, or that which would 
be prescribed to the mind of any Chancellor. The discussion be- 
fore me by the counsel of the defendants, and the suggestion of 
extrinsic matter, if I may so express, produced an embarrassment 
which required this short delay for reflection, and to afford to the 
argument the deliberate attention to which it became entitled. 


Mr. Wayne contended, that every relief the complainant now 
seeks to obtain by a chancery investigation, he could have ob- 
tained at common law, under that equitable remedy and form of 
proceeding, designated in our Judicial Act, in relation to the fore- 
closure of this species of mortgage—and that if he neglected to 
avail himself of that proceeding, he could not now convert his 
laches into an excuse for an application to this Forum. This 
is a difficulty which exhibits itself in limine, and stands with a 
formidable aspect, in the very threshhold of the case. But my 
mind has conquered it, and in sustaining the jurisdiction, Iam about 
to exercise, I can perceive no hostility between the statutory 
remedy and those general powers which a Court of Chancery as- 
sumes, in suppressing frauds beyond the control of a common law 
proceeding. It is true you must pursue the remedy pointed out 
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by statute in foreclosing a mortgage, and you can pursue no other. 
But does that form of remedy under our statute offer to the mort- 
gagor every equitable relief to which he may be entitled? It cer- 
tainly does not, nor could the Legislature have intended the forms 


of the statutory foreclosure, as adequate to the fulfillment of all 
the justice a mortgagor might righteously claim. The statutory 
remedy can only afford relief on a dispute as to the sum due, by 
the exhibition of such proofs and evidence, as are admissible be- 
fore a common Jaw tribunal on a trial by Jury. The affidavit and 
bond of the mortgagor are mere bases for the order of postpone- 
ment of sale, without giving to such affidavit the attributes of an 
answer in chancery. It only discloses facts, the mortgagor must 
subsequently establish, through those media recognized by a com- 
mon law investigation. But if payments have been made, resting 
upon the exclusive knowledge of the mortgagee—if by withhold- 
ing accounts, he has fraudulently violated any confidence reposed 
in his integrity by the mortgagor—if there has been any breach 
of trust confided to the honor and conscience of the mortgagee— 
if by associating with the sums actually lent, to the mortgagor, an 
iniquitous and ruinous interest, manifestly the base triumph of 
avarice over the miseries and necessities of the borrower—a tran- 
saction assuming any of these aspects, leaves the party remediless 
at common law, and therefore our Judicial Act, independent of 
the general powers incidental to, and inseparably amalgamated 
with the functions of a Chancellor, expressly delegates to the 
Superior Court opened in its Equity side, the “ powers of a Court 
of Equity in all cases where a common law remedy is not ade- 


quate.” 
It must be obvious from the allegations of the bill, now under 


discussion, that the common law remedy of our Judicial Act, can- 
not reach and probe the distresses and exigencies of the complain- 


ant’s case. 


Part 1.—K. 
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With these impressions, which I hope the learned gentlemen 


will believe have been very sincerely imbibed, I am of the opin- 






ion, the complainant has resorted to the proper jurisdiction. 






In support of the rule, two grounds have been assumed : 


Ist. That the contract is usurious, and 






2d. That the bond and mortgage have been actually paid. 










It is not necessary for me, on the application for the writ of in- 
junction, to notice any other objection than the alleged usury of 





the transaction. 








Mr. Law, laid the principle down, as the foundation of his argu- 
ment, that it is competent for a Chancellor to go into the merits 
of a bill on the application for an injunction. (Rose vs. Hamil- 
ton. 1 Dess. Eq. Rep. 137.) 








If by merits are here understood, a full and connected conside- 





ration of the facts and circumstances disclosed in the bil], uncon- 






tradicted by an answer, I acquiesce in the decision ; but it cannot 





be contended that we may travel dehors the bill and exhibits, for 













merits ; for these merits must be intrinsic and dependent upon 


the express allegations and charges of the bill. Do the alle- 





gations of this bil] charge the usury and fraud, which would justify 
the interposition of this Court’s enjoining authority? I never 
entertained a doubt but that they were sufficient ; all circumstan- 
ces united, point to an intimate connexion between the bond and 
mortgage, and what has been denominated the Vivion contract, 
and the bill alleges the illicit intercouise ;—it charges, that the 
union and association of those different securities, gave to Mara 
an exorbitant and usurious interest. It charges, according to the 
belief of complainant, that the assignment to Ham of the bond ; 


and mortgage, was colorable—and under the influence of fraudu- 





lent combination. It charges too, that Ham, under the mask of 








friendly agency, directed the transfer to Mara of the Vivion con- 
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tract, and obtained, as the complainant believes, a written acknowl- 
edgment from Mara of the purposes for which the transfer was 
made, and which would also disclose the usurious interest perva- 
ding the whole connected transaction. For aught that appears 
upon the face of the bill, no dealing, or borrowing took place be- 
tween the complainant and Mara, inducing the necessity of an 
additional agreement and settlement, by the transfer of Vivion’s 
contract. In the absence then of a specific refutation of the usu- 
ry, thus charged to have been accumulated, by this transfer, under 
the auspices of pretended friendship, I am compelled to consider 
this transfer as an appendix to, or rather, to use the language of 
one of the counsel, a continuity of the security by bond and mort- 


gage. 


This is my answer to the law and the argument of the counsel, 
for the defendants, founded on that distinctiveness of contract, for 
the payment of usurious interest, which cannot be immediately 
connected with the impure source of the original security. Such 
distinct contract in the hands of an innocent holder, without notice 
or suspicion of its wicked relation, (the security for the sum bor- 
rowed)—might, upon the footing of authority, find protection un- 
der the egis of a Chancellor. 


But, Ham is charged with notice of the frand—with a knowl- 
edge of all the circumstances creating the usury, and with that 
knowledge of circumstances, influenced by suspicion, which would 
put a man on his guard, not actuated by mala fides, Mr. Ham, 
may repel those charges, insinuations, and beliefs of notice and 
combination: but as they present themselves upon the bill they 
are too prominent for a Chancellor to disregard. They oblige 
me to connect this transfer with the original security, by bond 
and mortgage, and until better informed, to consider the whole asa 
transaction bearing the figure and complexion of usury, and there- 
fore to be restrained in its progress, as prayed for in the bill. 
Mr. Habersham brought to my notice the case of Hansen vs. 
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Gardiner, (7 Ves. 307,) referred to by Maddock, to shew “ that 
of late years injunctions have been much more liberally allowed, 
than formerly.” In reference to any case however ancient or 
modern, there is matter enough in this bill to allow a writ, which 
it is conceded is discretionary, and granted upon the circumstan- 
ces of the case. (Potter vs. Chapman, Amb. 99.) It is sufficient 
for me to know that enough has been suggested which affects the 
equitable rights of the complainant in the proceedings of the 
Court. (1 Maddock. 105.) But I shal] endeavour to prevent its 
being made a handle to delay the obtaining justice at law. 


It is ordered, that a writ of injunction do issue, commanding 
the Sheriff of Liberty county, to stay further proceedings on 
the execution issued on the foreclosure of the mortgage assigned 
to the defendant Jesse Ham, until the coming in of the answers 
to the bill of complainant, by Morgan Mara, and Jesse Ham, when 
a motion may be made to dissolve the injunction upon ten days 
notice given to complainant, or his counsel: and that on the hear- 
ing of said motion, the defendants to this bill may also require of 
complainant, to exhibit his affidavit (to be filed in the Court below 


nunc pro tunc) in the form required by the Judicial Act, on the 


order for a postponement ofa sale of personal property levied 
upon on the foreclosure of a mortgage, and to give the bond and 
security required by said Judicial Act, on which this Court can 
direct an issue to ascertain the damages incurred by the conduct 
and delay of the complainant; and it is further ordered, that pre- 
vious to the issuing of the writ of injunction, within fifteen days 
from this date, the complainant do give good and sufficient security 
for the full amount of the execution, to be certified by the Clerk 
to the Sheriff, on deposit with said Clerk, the amount acknowl- 
edged to be due by complainant on said mortgage, giving good 
and sufficient security for the balance which may appear on the 


execution. 
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Ex PARTE, Steppins & Mason. 


A creditor who had obtained judgment against one co-partner in his individual capacity, which 
judgment was anterior to the co-partnership, has the right to levy on the partnership effects, 
and to sell his debtor’s interest therein, without reference to the claims of the creditors of the 


firm. 


Such judgment being a lien on all the propery of the debtor, which he had at the time of the 
signing thereof, or which he might thereafter acquire, supersedes the claims of all subsequent 
creditors. 


By CHARLTON, Judge. 


THIS is an execution issued on a judgment, obtained against 
Stebbins in his individual capacity, who afterwards entered into 
a commercial partnership with Lowell Mason, which firm be- 
coming insolvent, their books and effects were assigned for the 
benefit of their creditors. The question (as I understand it) 
for decision, is, can the partnership property be resorted to for 
the payment of this separate debt, of the partner Stebbins ? 


I must lay it down as the established law of this State, that 
notwithstanding the insolvency of the debtor, his future acquisi- 
tions, through whatever channels they may have been obtained 
are subject to his antecedent liabilities. A judgment lien, cannot 
discriminate between the property which may be designated as 
his, at the epoch of that lien, or, that which he may legally claim, 
at any subsequent period—got in any relation, or by any efforts 
of talents, or industry. This is certainly the operation of law, in 
every case of insolvency, declared by the proceeding, the statute 
directs for its establishment. But, whether in a case of solvency, 
or insolvency, an execution issued for the satisfaction of a separ- 
ate debt of one partner, may seize the partnership effects. (1 
Show, 137. Heydon vs. Heydon. 1 Salk. 392. 1 Comyns, Rep. 
277. 3 Pr. Wms. 25. 2 Mod. 280. Leach’s edit. 793. Ld. 
Raym. 871.) 
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The Sheriff can, however, only dispose of the interest, which 
“such partner has in the partnership property,’ after an ascer- 
tainment of such interest by the form prescribed, or, the mode of 
reference directed, by a Court of common law or equity. In the 
absence of local adjudications, fixing the practice in this State, 
I feel myself bound in any conflicts, which may be perceived be- 
tween the ancient and modern decisions of the English Courts of 
law and chancery, to adhere to those cases, whjch were adopted 
as parts of our system of jurisprudence, on the change of our 
political connexion with Great Britain. These cases announce 
the doctrine, that the partnership property is liable to, and may 
be taken under execution for the separate debt of one partner. 
But the case of For vs. Hanbury, (Cowper’s Rep. 445,) without 
controverting this liability of the partnership effects, confines it 
to the interest, which may appear after the ascertainment and 


settlement of partnership debts and accounts. 


An American decision, which cites all the cases, declares, that 
the separate creditor takes the interest of the partner, subject to 
the rights of the other partners. Matter of Smith, (16 John’ 
Rep. 106.) Our statute declares, that the property shall be 
bound from the signing of the judgment. What property? I 
answer property not incumbered by any previous lien, of a dig- 
nity affecting the preference given to a judgment. Can that dig- 
nity be given to any commercial transaction not operating as a 
specific lien? <A bill of exchange, a promissory note, or any 
other mode of payment cannot interfere with the jurisprudence of 


this State, which fixes the lien from the signing of the judgment. 


It rides over all other contracts, no matter what may be their 
character subsequent to that signing, and supersedes the claims 
of creditors not holding its very discriminating authority. It in 
short, ascertains the property the debtor had, at the date of the 


judgment, and that which he may have afterwards acquired— 


without reference to the embarrassments he may have placed it 
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under by any business, or distinct capacity of life. This is the 
law of the State of Georgia, and if I mistake not, was the law of 
England, at the time we adopted and incorporated into our juris- 
prudence the decisions of their Courts—I mean, as to the liabil- 
ity of the partnership effects without any reference to their prior- 
ity, and the rights of a separate creditor. The articles of co-part- 
nership, will designate the interest of the separate partner, and 
upon a proper application to me as Judge or Chancellor, I will 
deliver that interest, at the disposal of the execution ; but in the 
absence of that contract, I must consider an undivided moiety, 


subject to the execution; if other interest, than an undivided 


moiety, is the matter of fact, I will refer it, (if solicited so to do) 


for ascertainment to the proper officer, and that officer is, I think, 


the clerk of the Court. 


It is, therefore, ordered, that one moiety of the partnership 
effects of Stebbins and Mason be subject to the execution of this 
judgment creditor: and that the assignees of Stebbins and Mason, 
have leave to file in the office of the clerk of this Court excep- 
tions to his report, of the partnership interest of Stebbins, within 
twenty days from this date, to await the further order of the 
Court at the expiration of that time: and that if no exceptions 
are filed, that the amount levied upon be paid over to the separ- 


ate judgment creditor. 


HaspersuaM, for Creditors. 
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Tue STATE vs. JouN THOMPSON. 


Indictment Burglary—Verdict—Guilty of stealing from the 
dwelling House. 


If on an indictment for Burglary, the Jury find the prisoner “ guilty of stealing from the dwell. 


ing house,” the verdict will be set aside, and a new trial awarded. 


By CHARLTON, Judge. 


A new trial is moved for in this case, by Pelot, assigned counsel 
for the prisoner, upon these grounds : 


Ist. That the Jury by their verdict, have found the prisoner 
guilty of an offence, contrary to the 35th Sect. of the 6th Div. of 
the penal code of this State, which declares and defines larceny 
from the house to be “ the entering or breaking any house, other 
than a dwelling house, or its appurtenances, with an intent to steal, 
or after entering or breaking said house, stealing therefrom any 
money, goods, chattels, wares, merchandise, or any thing, or 


things of value whatever.” 


2ly. That the Jury have found the prisoner guilty of an offence, 
not punishable by the penal code, and upon which the Court, 


cannot pass its judgment. 


The prisoner was indicted for Burglary, and the indictment 
contains no other count. The conviction is “larceny from the 
dwelling house.” The question for the consideration of the 
Court is, can this insulated accusation receive the aspect given it 
by the Jury? Burglary, as defined by the penal code of this 
State, is the breaking or entering into the dwelling or mansion 
house, with intent to commit a felony—It may be committed in 
the day or night. The definition of the offence by the English 
law is somewhat variant. It is—‘ a breaking and entering the 
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mansion house of another, in the night, with intent to commit 
some felony, within the same, whether such intent be executed or 
not’—(2 East. C. L. 484.) The variances between the two sys- 
tems are—breaking, or entering, in the night or day, with intent 
to commit a felony, according to the penal code of Georgia*—a 
breaking and entering, with a similar intent, in the night, accord- 


ing to the law of England. 


Subject to these variances and distinctions, the acts which con- 
stitute entering or breaking, or either, and all the incidents of the 
offence, are to be sought for in English law, as explained in Eng- 


lish adjudications. 


We have adopted the offence and all the ideas, (with the differ- 
ences as designated) from the criminal code of England, and when 
our own system is silent beyond the definition of the crime and 
its appellation, it follows, that we have consented to adopt the 
superstructure of our ancestors, erected upon a similar founda- 
tion, provided there is no interference with our statutory regula- 


tions. 


The next question which therefore presents itself for consider- 
ation, is, whether English law and English precedents support 
this verdict of the Jury. 


The Solicitor General, referred to the case of the King vs. 
Comer. (1 Leach. C. L. p. 36)—and the King vs. Withal and 
Overend, (ibid 88.) In the first case, Comer was indicted, as in 
the case before us, singly for burglary. The verdict of the Jury 
was: ‘ Guilty of felony only, in stealing goods, &c.—not guilty 


* The point being reserved, it was unanimously 


of the burglary.’ 
agreed by nine Judges, who met at the Chambers of the Chief 


Justice, that this verdict, for the reasons assigned in the case, and 





* By the existing law of Georgia there must be a breaking and entering.—( Ed.) 
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particularly for this specific acquittal of the burglary, was an ac- 
quittal of stealing in the dwelling house; but if the phraseology 
of the verdict had been: not guilty of entering and breaking the 
house in the night time, but guilty of the rest of the indictment, 
he then would have been convicted of stealing 40s., (though no 
count for that offence) in the dwelling house, contrary to Stat. 12 
Ann. ¢. 7; such finding would not negative the felony as in the 
verdict rendered by the words not guilty of the burglary. In the 
case of the King vs. Withal and Overcnd, the verdict was entered 
in these words: “not guilty of entering and breaking the dwell- 
ing house in the night, but guilty of stealing the box and money 
in the dwelling house.” There was no separate count on the 
Stat. 12 Ann. The judges were of opinion, that the prisoners 
were by this finding, ‘ousted of their clergy, for that the indict- 
ment contained every charge that was necessary in an indictment 
upon that statute, viz: stealing in a dwelling house—to the amount 
of forty shillings. The 12 Ann, declares: ‘that if any person, 
shall enter into the mansion or dwelling house of another, by day 
or by night, without breaking the same, with an intent to commit 
felony, or being in such house, shall commit any felony, and shall 
in the night time break the said house to get out of the same, such 
person is, and shall be taken to be guilty of burglary, and shall be 
ousted of his or her benefit of clergy, in the same manner as if 
such person had broke and entered the said house in the night 
time, with intent to commit felony there. (Tomlins’ Digest, p. 
89. 12 Ann. Stat. 1, c. 7, s. 3.) 


It must be observed, that this statute innovates upon the com- 
mon law burglary, in these particulars. Ist. That there must be 
a breaking out in the night time. 2d. An entry with intent to 
commit a felony in the day or night. The essential constituent 
of the common law offence, a dwelling or mansion house, is pre- 
served. This being the consanguinity, (if I may so express it) 


between the common law and statute burglaries, a breaking out 
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being proved, a verdict might be sustained for this offence on an 
indictment for burglary, in its original character. But the cases 
from Leach, have reference to another section of this statute of 
Ann :—It declares any larceny in a dwelling house or its out 
houses to the value of forty shillings, to be debarred the benefit 
of clergy, though the house is not broken open. (Tomlins’ Di- 
gest, 428, 429.) A conviction of this offence, according to the 
cases cited by Mr. Solicitor, is deemed sufficient, though no dis- 
tinct count in the indictment on the statute, for say the English 
judges, the indictment for burglary contains every charge that is 
necessary in an indictment upon that statute. This offence must 
be committed in a dwelling house, or a house under its protection. 
This brings us at length to the objection taken in this case by the 
counsel for the prisoner. It is contended, that no section of 12 
Ann, will apply, 1st. Because no breaking out was in evidence, 
and 2d. That the verdict cannot be supported on the ground that 
the larceny is of the value of forty shillings, because that species 
of larceny must be committed in a dwelling house, or a house 
within its curtilage: and under our penal code, to constitute a 
larceny from the house, there must be an entry or breaking, (as 
contemplated in the crime of burglary) either in a dwelling house, 
or, its appurtenances, with intent to steal, or stealing therefrom. 
This indictment cannot, therefore, (in the face of proof that the 
larceny was committed in a dwelling house, without illegal entry, 
or breaking,) and does not contain “every charge necessary in 
an indictment’? upon this section of the penal code of Georgia. 
To this construction of our code, with all my impressions of the 
guilt of the prisoner, my conscience and duty compel me to assent: 
and though required by the code to give a liberal exposition to its 
language and sentiments, I cannot recognize a verdict like this, 
in opposition to its plain, intelligible and unambiguous letter. 
Upon the whole, I am of the opinion, that the prisoner is entitled 


to a new trial, and it is ordered accordingly. 


PeL_ot—for the motion. 
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Tue State vs. Jounn Maroney. 


Indictment for Burglary, Verdict—* Guilty of Larceny by 
privately stealing in the house. 


An indictment for Burglary will not authorize a verdict of ‘larceny, by privately stealing is 
the house.”” The offences under the penal code of Georgia are distinct in all their properties, 
Burglary must be committed in a dwelling house, and “ larceny from the house,” in a house 


“ other than the dwelling house.’’ 


It seems, that the penal code of Georgia does not abrogate all the criminal law of England in 
force anterior to its passage, but leaves it as it was, with a restriction only as to any punish- 


ment which may be incompatible with the nature and purposes of a penitentiary system. 


By CHARLTON, Judge. 
A new trial is moved for in this case upon the following grounds: 


Ist. The verdict of the Jury is contrary to law, because the 
evidence established the fact, that the dwelling house from which 
the articles were taken, was the dwelling house of Matthew Dow- 


ling. 


2d. Because none of the witnesses prove any private or felon- 
ious stealing. The objection just sustained in the case of the 
State vs. Thompson, willapply to this case. The larceny having 
been proven in a dwelling house excludes the possibility of a con- 
viction under the 36th section of the penal code in an indictment 
for Burglary. The offences in the penal code of Georgia being 
distinct in all their properties, one cannot therefore be the foun- 
dation of a conviction for the other. There is not that resemb- 
lance in features which designate them as the same family of 
crimes, and upon the proof of the innocence of one, would jus- 
tify the inflictions of punishment upon another. An indictment 
for larceny from the house would draw after it different conse- 


quences. It pre-supposes the breaking or entering any house, 
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other than a dwelling house* with intent to steal, or stealing there- 
from. By analogy, therefore, in reference to English precedents, 
this offence may be the substratum of a verdict for privately steal- 
ing from a house, under the 36th section, other than a dwelling 
house. But every difliculty might be obviated by an indictment 
under the Stat. 12 Ann, for stealing to the value of forty shillings 
in a dwelling house, computing the value of the goods, according 
to American calculation. That statute as far as it can operate is 
in force in this State, because it is not in hostility with any similar 
section of the penal code, there being no section providing for 
the offence of larceny from the dwelling house. The penal code 
of Georgia does not abrogate all the criminal Jaw of England in 
force anterior to its passage, but leaves it as it was, with a restric- 
tion, only as to any punishment which may be incompatible with 
the nature and purposes of a penitentiary system. But if the 
capital punishment inflicted by the Stat. of Ann, cannot be modi- 
fied by an adaptation of punishment to the penal code, then it is 
a casus omissus, and until fresh legislation is not punishable 


at all. 


New trial granted. 





* In the penal code of Georgia, that went into operation Ist June, i834, the words “ other than 


a dwelling house” are omitted.—(£d.) 
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P. J. Vatioron vs. Joon GarpNer. 
Certiorari. 


Where an offer of guarantee is made, accompanied with a request for an answer, in order to 
make it binding upon the individual offering, it is necessary that he be informed by the per- 


son to whom it is offered, of his assent to such offer. 


Where no such assent is signified, and the note of the individual for whose benefit the guarantee 
was offered, is taken by the creditor after the debt or liability which formed the subject mat- 


ter of the offer, has been incurred, it is a complete waiver of the guarantee. 


By CHARLTON, Judge. 


THIS case presents itself on a transcript of proceedings in a 
Justice’s Court, removed to this jurisdiction in obedience to a 
writ of Certiorari, issued upon the exceptions and grounds, 
contained in the statement signed by the officer of the Inferior 


Judicatory. 


“ P. I. VALLoTON vs. JoHN GARDNER. 


Magistrate’s Court, April Term, 1821—Appeal—Verdict for 
the plaintiff for $30 with interest, and costs of suit. 


To the term of February, 1821, an action was brought by P. J. 
Valloton against John Gardner, in the Court of Isaac Russell, 
Esq., Justice of the Peace for the city of Savannah, for the sum 
of thirty dollars, being the amount of rent reserved upon the lease 
of a house to one Samuel Roe by the said plaintiff, the payment 
of which rent the said defendant was alleged to have guaranteed. 
In the term of March, of the year aforesaid, upon the trial of said 
case, the said Justice gave judgment for the defendant, upon 
which the plaintiff entered an appeal. In the ensuing term of 
April, the said appeal came on to be tried by a Jury, in the Court 
aforesaid. On the part of the plaintiff the only evidence adduced 
was, first, a letter dated 22d September, 1818, written by the de- 
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fendant to the plaintiff, in which the defendant states that if the 
plaintiff will allow the said Samuel Roe to occupy his, the plain- 
tiff’s house, for another year, he, the said defendant, would be 
accountable for the rent of the same; but in the same letter the 
defendant requires an answer from the plaintiff, either by letter or 
by personal communication, which answer was never proved or 
pretended to have been given. In addition to the evidence of this 
letter, the plaintiff introduced a note given by the said Samuel to 
him, the plaintiff, for one year’s rent of the house aforesaid—to 
wit. for the sum of $31, (one dollar credit, dated on the fifth day 
of November, 1819,) on which note the name of the defendant did 
not appear. Upon which evidence alone, the Jury aforesaid ren- 
dered a verdict for the plaintiff for thirty dollars, with interest and 
costs: to which verdict the counsel of the defendant did then and 
there except: Ist. Because there never was a contract between 
P. J. Valloton and John Gardner, inasmuch as the said P. J. 
never manifested to the said John, the acquiescence of him, the 
said P. J., in the proposal of the said John: 2d. Because if there 
was a contract, that contract was annulled and destroyed by the 
note given to the plaintiff by Samuel Roe, or by the new contract 
between the last mentioned parties. And inasmuch as the said 
several matters do not appear upon the record, the counsel of the 
said John Gardner did then and there require the said Justice to 
sign this bill of exceptiéns, whereupon the said Justice did sign 
the same. ISAAC RUSSELL, J. P.” 


Gordon and Stiles in support of the certiorari, have argued be- 
fore this Court upon the grounds assumed in the Justice’s Court. 
These reasons are deemed insufficient by Mr. D’Lyon, because 
the note given by the tenant Roe, was a mere ascertainment of the 


debt, due by him for rent, the payment of which was secured by 


Gardner’s guarantee, whenever it becomes due, and could not 
therefore be considered as an absorption of that guarantee. It 
was in short, analogous to a collateral undertaking, or promise 
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which was always based upon the previous liability of the person 
from whom such promise was made. If this were strictly true, 
the landlord would have his election against the tenant or the 
party undertaking to pay his rent. The distinction between an 
original or collateral undertaking is the then liability of the per- 
son for whose benefit the promise is made; if liable at the time 
of the promise it is a collateral undertaking. Rob. on frauds, 
216. In this case the undertaking of Mr. Gardner, contained in 
his letter, speaks of the renewal of the lease for another year. 
It is in these words: ‘* Mr. Roe, who is in my employ, and now 
lives in your house, has requested me to say to you, he will take 
the house for another year. If you will let him have it, I will 
be accountable to you for the rent.” It is, therefore, an original 
undertaking, because no liability had attached to Roe—or more 


properly, a guarantee, the character and intended effect of which 


is, to visit the person so tendering it, if accepted, with exclusive 
responsibility—if such should be the election of the other person 
in possession of it. This may depend, however, upon the ex- 
pressions of the guarantee which render it obligatory only when 
assented to, or permanent and continuing.* The case of McIver 
vs. Richardson, (in 1 Maule & Selwyn’s Rep. 557,) is illustra- 
tive of that guarantee, which requires notification of acceptance 
and assent ; and Merle vs. Wells, (2 Campbell, N. P. R. 413.) 
Kirby vs. Duke of Marlborough, (2 Maule & Selwyn, 18,) of the 
continuing guarantee. Without adverting to all the cases, there 
is a much stronger reason, for requiring the assent and acquies- 
cence in this case before us of the person to whom the guarantee 
was offered, than in McIver and Richardson, or any other case 
within my recollection, for Gardner explicitly requires it, in the 
conclusion of his letter which is in these words: ‘“ your answer, 





* A party giving a letter of guarantee, has a right to know whether it is accepted, and whether 
the person to whom it is addressed, means to give credit on the footing of it or not. Douglas 
vs. Reynolds. 7 Peters’ S. C. Rep. 125- Sollee et. al. vs. Mengy. 1 Bailey’s S. C. Rep. 
620. Leevs. Dick. 10 Peters’ S. C. Rep. 482, S. P.—(Ed.) 
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or please call on me at my Tanyard :’’—no answer was given, or 
other notification of assent to the liability of Gardner. I am 
therefore of the opinion, that the note of Roe, given and taken 
by Valloton, was a waiver of the guarantee, and that such is its 
legal operation. The following order will be entered and trans- 
mitted to the Court below. 


This case was argued by counsel on the transcript of the pro- 
ceedings below, whereupon it is adjudged, considered and or- 
dered: 'That it be remanded to said Inferior Judicatory, with 
directions to award a new trial, and that the Jury in said Justice’s 
Court be instructed, that the said John Gardner, is not liable 


upon his guarantee, in which matter by the verdict of the Jury 


on the appeal in the said Justice’s Court, there is manifest error. 


Part 1.—M. 
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Simons vs. SHEFTALL. 


Ejectment. 


A defendant has a right to demand the trial of the cause, unless it can be continued on lega! 
grounds, and the Court will not continue the cause from motives of delicacy, in opposition to 


such right. 


It is not a sufficient ground for continuance of a cause, that the presiding Judge had in another 


capacity, expressed an opinion on one of the points involved. 


By CHARLTON, Judge. 


THIS case being called, the attorney of record moved for a con- 
tinuance, upon the ground that he understood the Court had in 


another capacity, formed an opinion upon the merits or some 


prominent points of the case, which might, on its trial now, 


leave such a bias as to deprive the plaintiff of that impartial, 
unprejudiced investigation, essential to the advancement of jus- 
tice in every cause. If not in the words, this may be consid- 
ered as substantially urged by Mr. Habersham, in support of 


the motion. 


Mr. Wayne, associate counsel, argued on the same side. 


The motion for a continuance of this case, is not—cannot be 
pressed as a matter ex debito justitie. It is bottomed upon the 
delicacy of my situation, and the apprehension that justice cannot 
be impartially administered, in this contest about an inconsidera- 
ble property, from the bias my mind must have imbibed, in favor 
of the defendants. I was in the office of Mayor of this city, when 
this action was instituted. The defendant derived his title from 
the corporation, and it became my duty—at least I thought it so, 
to aid the defendant with my occasional advice. On the trial be- 
low, the Jury gave a verdict for defendant, in opposition to the 
opinion of my predecessor, and as Mayor, I expressed my satis- 
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faction at the verdict, because I thought the Judge erred in that 
point of his opinion, which required in and of the defendant’s title 
a more formal entry than the Marshal had made: and in all prob- 
ability, I gave this opinion because the Judge’s exposition, of the 
city ordinance, designating the mode of entry, seriously affected 
the interests of a corporation, over which I then presided. It 
may have been an opinion emanating from esprit de corps—for 
most certainly, since the translation of this cause to the appeal 
docket—I have not given the subject any deliberate reflection, 
and as the opinion of my predecessor was delivered in an oral 
charge to the Jury, I do not recollect the special grounds upon 
which he considered the Marshal’s entry at variance with that 
prescribed in the ordinance. I am confident that any re-sale of 
the property, under any other form of entry, was not at my sug- 
gestion. I did not aid, (to the best of my recollection,) in the 
fabrication of any plea on the appeal. LT received no fee from the 
defendant, and when he could have employed me as one of his 
counsel, he resorted to other gentlemen better acquainted with all 
the merits and difficulties of his cause, and I presume, of supposed 
superior capability to defend him. Save the entry, I have ad- 
verted to, I am profoundly ignorant of the bases upon which the 
defence will be rested in this trial, and a prominent difficulty 
cannot be the first entry, because the learned Judge, who gave an 


opinion adverse to it, is now of counsel for the defendant. 


Such has been my agency in this cause, upon which this impu- 
tation of bias is alleged. I disclaim it, as well as the influence 


of any feeling or conviction adverse to an impartial or unpreju- 


diced examination of the respective rights of these parties, or any 


parties. The defendant possesses the right to demand the trial 
of his cause, unless it can be continued upon legal grounds. The 
appeal of plaintiff's counsel is addressed to the discretion of the 
Court, which ought, it is contended, to be exercised under these 


impressions of the bias of the Court—and for this reason, among 
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many others, because another Judge may alternate with me at the 
next term in January. Can this Court exercise a discretion in 
opposition to an unequivocal legal right, depending upon so pre- 
carious an expectation? Ought a Judge to exercise a discretion 
in a case like this, when conscious that the injuries anticipated 
cannot result—and therefore a postponement of trial would only 
have the effect of gratifying feeling which ought not to be accom- 
modated, or giving currency to the imputation of prejudice, bias, 
and partiality against this Court, which could not be affixed to 
any other Judge presiding in this cause, and contending with the 
same objections? I shall, therefore, confront this case, and all 
the trivial embarrassments which relate to myself. The Jury are 
judges of the Equity, the law and the facts of the case, and gentle- 
men may console themselves with the promise, that no attempt 
will be made on my part to bias them. If on the rendition of 
their verdict, there should be an ulterior motion or proceeding, 


the liberal proposition of defendant's counsel will be cheerfully 
acceded to—by a reference of that motion, or that proceeding, to 
another Judge. This is the only compromise I can make be- 


tween my delicacy and my duty. 
Motion over-ruled. 


Hasersuam & Wayne, for the motion—BERRIEN & M. SuHEF- 


TALL, Senr., contra. 
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MatrHew ALBRITTON AND ANOTHER vs. Bird EXECUTOR OF 
BuLLocu. 


In Equity—Bill for an account—Discovery and injunction. 


If sufficient grounds are shewn for an injunction, it may be granted to restrain the proceedings 
of a Court of common law, at any stage of such proceedings. 


An injunction will not be granted, if the person seeking it, could by proper vigilance, have pro- 
tected himself from injury, by the ordinary means at law. 


Where the party has been prevented from availing himself of his legal defence, by the irregu- 
larity of commissioners nominated by himself to take testimony, or the misconduct of his 
attorney, he will not be entitled to an injunction. 


An heir or legatee is not entitled to take possession of any part of the estate of his ancestor or 


testator, until it be delivered to him by the act of the legal representative, or the law. 


By CHARLTON, Judge. 


THIS bill alleges that James Bulloch, of thé county of Bryan, 
died on or about the 20th of December, 1790, seized and pos- 
sessed of real and personal estates, leaving a widow Dinah, and 
two daughters, his only heirs, who intermarried with the plain- 
tiffs: that, as complainants believe, he left a will devising his 
property to his wife, during her life, or during her widowhood, 
to go over, upon the happening of either contingency, to the 
wives of the complainants, Ann and Abigail: that upon his 
death, the widow took possession of his estates, and particularly 
of a negro woman called Binah, and a considerable stock of 
cattle: that this will, as complainants have every reason to be- 
lieve, remained in the possession of the widow, during her life 
time, and on her decease, came into the hands of her executor, 
the defendant; that Dinah, the widow of James Bulloch, de- 
parted this life some time in May, 1816, having made a will, in 
which she devised and bequeathed her estates, to one Andrew 
Bird, and the wives of complainants, equally to be divided be- 
tween them: that she gave a legacy of $500, to Alerander 
Bird, whom, with Andrew and James Bird, she constituted 
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her executors: that Alerander Bird, qualified as executor, and 
proceeded to discharge his duties in that capacity: that the com- 






plainants, out of respect to the widow, and desirous of leav- 






ing her in possession of every comfort during her life time, and 





believing, that upon her decease, they would readily obtain the 






property they were entitled to, as appertaining to the estate of 






James Bulloch, delayed to assert, or claim their rights: that 






upon her decease, conceiving the will could only operate upon 






property, which belonged to her, they took possession of all 






property they could designate and find, which, (under impres- 






sions before stated,) belonged to the estate of James Bulloch: 






that the property so taken possession of by them, consisted of 





the said negro woman Binah, and her issue of two children, 






and about sixty head of cattle: that to this act, though present, 






the executor, Alerander Bird, did not object, and acquiesced 






in it, for several months: but in March, 1818, brought an ac- 






tion of trover, in the Superior Court of Bulloch county, against 





complainants, to recover the value of these negroes and cattle, 
as component parts of the estate of his testatrix, Dinah Bulloch ; 


that contrary to the justice of the case, and in consequence, (as 





complainants are advised) of the irregularity of the commission- 





ers, appointed to examine a material witness, residing in Bryan 
county, which precluded the admission of his written testimony, 
and in consequence of many matters, of great importance to 
complainants, lying in the exclusive knowledge of defendant, to 
this bill, a verdict was rendered against complainants, for a re- 
turn of the negroes and cattle, or, payment of their value, as- 
sessed by the Jury, within thirty days. 


These are the material allegations, upon which the prayer for 
injunction can be acceded to—it being applied for, to stay and 
restrain (until full answer comes in and a plenary investigation 
takes place,) all further proceedings upon this verdict. The bill 
also prays for an account, co-extensive with all matters alleged 


in relation to the estates of James and Dinah Bulloch, for a dis- 
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covery particularly as to the will of James Bulloch and for gene- 


ral relief. 


My attention is necessarily now confined to the application for 
the injunction. If this is granted, the complainants profess their 
willingness, and their ability, to give any security for the ulterior 
safety and indemnity of the executor, which the Court may re- 


quire. 


The cases, which Law and Jackson cited and adduced, to shew 
the power of a Chancellor, in granting the writ of injunction, are 
not doubted. The principles they advance, I readily admit; be- 
cause the learned research of Mr. Jackson, in the numerous pre- 
cedents referred to by him, establish the doctrine, that no stage 
of a common law proceeding, no matter what appellation it may 
assume, can present an insurmountable barrier to the energies of 
an injunction. Let the foundation of the application be any spe- 
cies of iniquity, which a Court of common law cannot remedy, 
and if the party, upon whom it operates, can step forth with clear 
hands, and exhibit himself the supplicating victim of fraud, op- 
pression, perfidy and injustice, equity will interpose, and take him 
under the protection of her abstract principles of right. A ver- 
dict, a judgment, or an execution, therefore, forms no obstacle to 
this interposition. This being the law of chancery, I shall, I hope, 
be excused from noticing the cases adduced by Mr. Jackson, illus- 


trative of it. 


Is there in this case, as disclosed by the allegations bearing 
upon this application, any combination of fraudulent circumstan- 
ces which could not have been met, and repelled, by a common 
law investigation? What are the bases of the application? They 
are these: that the negro Binah and her subsequent issue, and 
the cattle, are, as the complainants believe, the property of the 
estate of James Bulloch, and that fact would they think have ap- 
peared but for the irregularity of the commissioners, which repu- 
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diated from the common law trial, the testimony of a material 
witness ; and the concealment of important matters, resting in the 


exclusive personal knowledge of the executor. 


If the establishment of the rights of the complainants depended 
essentially upon facts within the knowledge of the defendant, the 
plain, obvious, and perfectly accessible remedy was, a bill for dis- 
covery to be used as auxilliary to their legal defence. Not hav- 
ing resorted to this remedy, but suffering a time to elapse, within 
which they might have resorted to it, is a laches, a crassa negli- 
gentia which can never be aided by a Court of chancery. The 
application for an injunction must derive its main strength from 
the exhaustion of every vigilant effort, to obtain redress at com- 
mon law. I shall then unhesitatingly reject this, as a ground upon 
which, I could be authorized, to restrain the proceedings. 


The other basis of the application offers a difficulty, of equal 
magnitude, to the interference of a chancery jurisdiction. It lays 
no fraud, no circumvention, no culpability at the door of the exe- 
cutor, but charges mere irregularity or ignorance in the conduct 
of the commissioners appointed to take testimony, for and at the 
instance of the complainants. But for this irregularity then, it 
appears that a Court of law could have compelled the discovery 
of facts, sought for in the testimony of the alleged material wit- 
ness—a witness, material only, as the complainants are advised, 
but whether so or not, this Court cannot ascertain from any spe- 
cial allegation of the bill. The doctrine is, that if such discovery 
could have been obtained in the progress of a common law in- 
vestigation, chancery will not bare its arm, and aid the neglect in 
seeking it. In other words, it is said by an American Chancellor, 
‘if the Court of common law can compel the discovery, a Court 
of equity will not interfere; and facts which depend upon the 
testimony of witnesses, can be procured or proved at law, because 
Courts of law can compel the attendance of witnesses.’ Gelston 
vs. Hoyt. (1 John. Chan. Rep. 547.) In that case, as well as 
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this, every fact in the knowledge of the witness, material to the 
defence, could have been proved by the ordinary means at law, 
without resorting to the aid of equity. The complainants in this 
case, have suffered from the irregularity of persons nominated by 
themselves, and can urge no imputation against the conduct of the 
plaintiff at common law. Upon a similar ground, and with equal 
propriety, they might resort to a Court of equity, for its interfer- 
ence to remedy injuries inflicted, by the misconduct of an attor- 
ney in not complying with rules of Court, and thus draw within 
the chancery vortex, the attributes, functions and well defined 
powers of every other jurisdiction. ‘The complainants therefore, 
must stand the loss, of this con-compliance with the requisites of 
a Court of common law, attached to the admissibility of testimony, 
taken by commission. But I am required to go much further. 
I am called upon to acknowledge the legality of conduct, in these 
complainants, in taking possession of property, supposed and be- 
lieved to be theirs, under the will of James Bulloch, or, as having 
belonged to his estate in the absence of any will, or instrument to 
direct us in the supposition and belief, and against the legal right 
of the executor, to retain the property, as ostensibly belonging to 
the estate of Dinah Bulloch, with all his responsibility to account 
and amenability to an order for distribution. To admit. this, 
would be in so many words to admit the right of every heir to an 
estate, to decide for himself, as to what share he was entitled to, 
under every form of proprietary interest, to seize it, when oppor- 
tunity offered, and drive the trustee or executor to remedies legal 
or equitable, for the pur pose of re-possessing himself of property 





which the law had placed in his custody—and of which only the 
law could divest him. For these reasons the rule and order sus- 
pending further proceedings at law, are set aside, and the motion 
for an injunction dissolved. But the bill is sanctioned and re- 
tained for all its other purposes: and it is the only remedy the 
complainants ever had, or can have, for the ascertainment of 
rights and interests disclosed in its allegations. The executor, is 


Part 1.—N. 
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now perhaps the only person who can marshal the assets of the 
estates, and an appeal to his conscience must lay the foundations 


of the relief sought for, by the complainants. 


Ordered, that the rule in this case to stay proceedings and to 
shew cause why an injunction should not be granted, be and is 
hereby set aside and dissolved. And it is further ordered, that a 
copy of this order be forthwith forwarded to, or served on the 
Sheriff of Bulloch county, and a copy of the whole decision be 
sent to the Clerk of the Superior Court of said county, with in- 
structions to place the same on the book of minutes of said Supe- 


rior Court. 


Law & Jacxson—for the rule. 
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TuprpER—APPLICANT vs. ATWOOD—RESPONDENT. 


Appeal from the Court of Ordinary. 


An appeal from the verdict of a petit Jury of the Inferior or Superior Courts to a special Jury 
of the Superior Court, is considered as a de novo investigation, and new and additional testi- 
mony may be admitted upon the trial of such appeal. 


But an appeal from the Court of Ordinary to the Superior Court, is an appeal from the judg- 
ment of the former tribunal, founded on the evidence adduced to it, and no other evidence 


should be received by the appellate jurisdiction. 


A Court of Ordinary in all applications for probate or administration should conform to the 
practice of similar jurisdictions in England ; at all events to such an extent as to give the ap- 
pellate jurisdiction, a knowledge of the facts or doctrines, which formed the bases of the 


judgment of the inferior tribunal. 


An agent in fact who had applied for letters of administration, in the name of his principals, a 
commercial] house resident and present, has no right to enter or prosecute an appeal from the 
judgment of the Court below, in his own name. 


By CHARLTON, Judge. 


THIS is an appeal from the Court of Ordinary of Chatham 
county, and there is no transcript, or proceeding of that Court, 
to shew the grounds of error, other than a simple order grant- 
ing administration to the respondent Atwood, as principal cred- 
itor. How he appeared as principal creditor, what was the evi- 
dence in support of that allegation, or by what law or evidence 
the Court of ordinary was influenced in neglecting Tupper’s 
application, I am left entirely to collect, from the suggestions 
of counsel, and the Clerk of the Court of ordinary, who appears 
before me as a witness, to explain the grounds and the reasons, 
or, to prove the facts which produced the order of the Court 
below. I have been also required, to admit evidence in sup- 
port of the appellant’s case, entirely new; and it has been said, 
that on appeals of this description, the Superior Court has not 
heretufore considered itself bound to adhere to the evidence, 
submitted to the Court below. 
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It now becomes my duty, to decide upon principles and prac- 
tice, of great and extensive importance, and which if before dis- 
cussed or settled, by opinions of my predecessors, these opinions 
are not of record, and the only repository I can find of them, is 
the memory of a gentleman of the bar. This kind of recollection, 
is not the ‘ stare decisis,” I can ever conclusively respect, and 
upon the doctrines of this case, that memory cannot be entitled to 


any authority, destroying, as it does, every land mark, by which 


I, as a Judge of this tribunal, ought to be guided, in correcting 


the errors of the Court of ordinary. 


This Court exercises an appellate and controlling jurisdiction 
in three distinct forms, each having its appropriate mode of trans- 
lating the case; the first, is an appeal from the verdict of a Petit 
Jury, to a Special Jury, selected from the Grand Inquest. This is 
an appeal from a verdict of a Petit Jury, to a Special Jury of this 
Court, or from a verdict of an Inferior Court, and does not prevent 
the introduction of new, or additional testimony, because it is con- 
sidered in all material matters, as a de novo investigation, and sub- 
ject to the incidents of an original proceeding. The bare verdict, 
is the subject of determination appealed from—and not dependent 
upon any further transcript, or disclosure by record, of the cor- 
rectness, or errors of that verdict. The second form, of remov- 
ing a case to this Court from an inferior jurisdiction, is confined 
to the Court constitutionally and legally denominated the “ Infe- 
rior Court’’—and is effected by a bill of exceptions, as prescribed 
in the Judicial Act, under thjs mode of appeal, by certiorari. 
We are directed by the bill of exceptions and accompanying 
transcript, as to all the principal facts, and grounds of law, upon 
which the decision purports to have been founded, and dehors 
those grounds, and facts, this Court is not expected to advance. 
The third form of translation, is a direct appeal from the Court of 
ordinary to this jurisdiction. Analogy then, and the very nature 
of an appeal, (unless otherwise allowed, as in the case of an ap- 


peal from the verdict of a Petit Jury in the Superior and Inferior 
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Courts,) presuppose some transcript, some written and enlarged 
statement of the points, and the facts adjudicated in the Court be- 
low. A sic jubeo, sic volo—* order and decree that administra- 
tion, &c. be granted to A. B.,”’ leaves certainly no information, 
upon which the error of the Court below, can be even conjec- 
tured; and consequently, compels the appellate jurisdiction, to 
resort for all information it may wish to obtain to viva voce testi- 
mony of what were the law and the facts which governed the 
judgment of the Court below. This testimony, must be either 
the establishment of the precise evidence given in the Court be- 
low, or it is any testimony, as to facts, since discovered, or, which 
the party neglected to adduce, or, did not deem it important to 
adduce in the Court below. If facts of the latter description are 
admissible upon the hearing of this appeal, then it follows, that 
the Court is called upon to affirm or reverse a decision upon facts, 
which the inferior jurisdiction had no knowledge of, and there- 
fore rendered no judgment from which an appeal could be en- 
tered, to be supported on speculation, in any ulterior examina- 
tion, before this superintending jurisdiction. The proceedings of 
a Court of ordinary do not acknowledge the interposition of a 
Jury, and therefore there is no analogy between an appeal from 
that tribunal, and the appeal from the verdict of a Jury. It is not, 
as in the latter case, a proceeding de novo, but a proceeding based 
upon the disclosure of minutes of evidence, verified by the Court, 
or its Clerk, iilustrative of its order, judgment or decree. In all 
applications, particularly for probate, or administration, there 
should be some formal allegations affiled of record, and in a 
contested suit something more than the nakedness which a caveat 
usually assumes, should be propounded to throw necessary light 
upon the darkness of the otherwise unexplained expressions of a 
general, sweeping decision. There is nothing in our political, 
judicial or municipal relations, which inhibits, or indeed which 


does not require a very close adherence, in our Courts of ordi- 


nary, to the practice of similar jurisdictions in England. At all 
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events, this Court will require an adherence to the extent, which 
may put it in possession of the doctrines, and the facts, which gave 
existence to the genera] order, or sentence of the Court below. 
I cannot, in future, admit evidence aliunde, or suffer the appeal 
to be dependent for its ultimate success, upon mere evidence, 
or suggestions of counsel, as to a practice, putting afloat upon 
such a sea of uncertainty, the evidence and proceedings of a 
Court, possessing a controul over the vast interests, confided to 


its powers and jurisdiction. Without establishing this case as a 


precedent, or adverting to the evidence as it was submitted to the 


Court of ordinary, or received by me under any new aspect, I 
am satisfied, that upon the evidence heard only by the Court of 
ordinary, there was no error in its decision, awarding administra- 
tion to the respondent Atwood, as principal creditor. He was, as 
I am informed, (by viva voce testimony in this Court, as to the 
evidence before the Court of ordinary,) principal creditor, by 
sundry notes at the date of his caveat, and his opponent, a minor 
creditor, on an open unliquidated account. I take leave to ob- 
serve also, that Tupper now appears, (and also on the application 
for letters ad colligendum which he obtained,) in the capacity of 
agent or attorney in fact for Sage § Co., a commercial house 
resident in this city. He was, therefore, functus officio, in every 
thing relating to this appeal, and in the presence of his principals, 
could have had no legal authority, to enter, or to prosecute it. I 
cannot recognize him as appellant, and if temporary letters have 
been granted to him, without reference to his principals, in that 


particular, there has been error and irregularity. 


Upon all these grounds, it is ordered, that this appeal be, and 
is hereby remanded to the Honorable the Court of ordinary of 
Chatham county, with this certificate, that there is no error in the 
order of that Court, awarding administration on the estate and 
effects of the intestate, to the respondent Atwood, and that admin- 


istration as decreed be accordingly granted him. 





JUNE, 1821. 


- 


Kane vs. Hits. 
Sci. Fa. 


If an appeal be entered from the verdict of the Petit Jury, although it is prudent to enter up 
final judgment, within the four days after the adjournment of the Court, an omission to do so 


will not defeat the verdict, upon such appeal being set aside or withdrawn. 


The judgment may be filed, nunc pro tunc, after the appeal is set aside. 
By CHARLTON, Judge. 


A motion, being made in this case for judgment against Hills, the 
bail, it was opposed upon the ground, that final judgment was 
not entered up within the four days after the adjournment of 
the Court. This was answered by reference to the records of 
this Court, which established the fact, that an appeal was en- 
tered from the verdict of the Petit Jury, within the four days 
after the adjournment, which was set aside, for irregularity, at 
the ensuing term, or some subsequent term of the Superior 
Court. It was therefore urged, that the entry of the appeal, 
superseded the necessity of entering up final judgment, within 
the four days: and whatever irregularity there might appear, 
in the appeal, which even upon its face proclaimed it a nullity, 
yet it continued to have a legal existence, and operated as a 
supersedeas of all further proceedings upon the verdict, until 
set aside and vacated by a decision of the Court. 


It is prudent to enter up a final judgment within the four days. 
The Judicial Act allows it, and it is safe and prudent for two rea- 
sons, because, it ascertains the epoch, in the absence of an appeal, 
from which the lien will commence its operation, and because, 
upon the subversion of the appeal for defects and irregularity, the 
lien may have a relation back to that epoch, or it may have that 
relation, upon an agreement to withdraw the appeal, and establish 
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the first verdict. But most certainly the timely entry of an ap- 
peal, against which there can be no legal objection as an annihi- 
lation of the judgment, which is not all essential to the entry of 
an appeal—it being exclusively founded upon the dissatisfaction 


of the party, to the verdict rendered. 


Upon the law and the facts of this case, I am, therefore, of the 


opinion, that the objection cannot be sustained, and that the attor- 


ney of the plaintiff can enter and file his final judgment, nunc pro 


tunc, or of this term as he may elect. 


Judgment ordered. 
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Isaac Henpricks vs. Rospert Lewis anp WILLIAM Brown- 


JOHN, CONSTABLE. 


Petition for Certiorari. 


The necessary equipments of a militia soldier, the implements of trade, necessary wearing ap- 
parel, and bedding for self and family, cannot be made liable for debt by any process, parti- 


cularly a distress warrant. 


By CHARLTON, Judge. 


THIS is a petition, verified by the oath of Isaac Hendricks, sta- 
ting, among other matters: “That he has been tenant of a lot 
and improvements, owned, as he believes, by one Robert Lewis, 
since 13th December, 1820, rented by petitioner at the rate of 
$275 per annum: that previous to the expiration of the second 
quarter, and before the rent of that quarter became due, Lewis 
went before a Justice of the Inferior Court, and made oath, that 
the petitioner was indebted to him, in the sum of $68 75, due 
for house rent: that thereupon, a distress warrant was issued 
against the goods and chattels of petitioner: that some rent 
was due, but petitioner denies that the second quarter’s rent 
was due: and that he was entitled to various credits, for goods 
furnished at the commencement of the new lease, and moneys 
advanced to said Robert Lewis, which goods and moneys, ought 

’ to have been applied, and had been agreed between them, 
should be applied to the first quarter’s rent: that in violation 
of this agreement, the said Robert Lewis, considered proper, 
to apply the goods and moneys to the second quarter’s rent, 
and thereby made the law for collecting rents, an instrument 
of oppression, availing himself of it, before his rent was fully 
due: that under the authority of the Justice’s warrant of dis- 
tress, the Constable, William Brownjohn, distrained upon, and 
took into his custody, the bed-clothing, and bedding of the pe- 
Part 1.—O. 
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titioner, his private bodily clothing, the necessary clothes of 


petitioner’s wife, and children, one of whom is an infant, six 


months old: that nothing is left petitioner's wife, but a single 
change of dress, to petitioner’s self, a pair of white summer 
breeches, and two or three shirts and cravats, save what they 
now wear: that even the caps, and other requisite articles of 
dress, have been taken from petitioner’s infant: that peti- 
tioner’s family, are divested of every article of kitchen furni- 
ture, save a common tea kettle, and are reduced to absolute 
penury: that the tables and chairs of petitioner’s sitting room 
are taken, and, that of the house furniture, as he believes, re- 
main but a few old broken cups, a coffee pot, and one or two 
table knives” :—If all this is true, a more complete sacking a 
poor lessee’s habitation, cannot be found in the very full annals 
of bailiff hard-heartedness. Atall events, it evidences a zeal, to 
execute process of this description, which can find no justifica- 
tion in law, and I am pretty sure, none in humanity. 


On the return of this rule, the landlord, Lewis, shewed no cause 
against the application of the petitioner, and the Constable, Wii- 
liam Brownjohn, obeyed the rule no further, than putting the 
Court in possession of the warrant, and a schedule of articles 
(without official signature) distrained, under its authority. This 
list or schedule, does not seem in any manner to contradict the 
statements and allegations of the petitioner, but rather to confirm 
them, in their full extent. The motley, miscellaneous enumera- 
tions of this inventory, shew, that the smallest chattels—some, 
that could have been of little value, or for which it would have 
been difficult to find purchasers at a public sale, were “ pointed 
out by plaintiff,” and I hope, for the honor of official duty, reluct- 
antly seized by the Constable. In this inventory or schedule, are 
inserted, ‘‘ 1st. one bed and bedstead, with bedding, left with the 
plaintiff—2d. one trunk of clothing—38d. one small trunk of clo- 


thing unknown—4th. one do. do.” Through the three last items, 
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the pen is drawn, with a view of obliterating them. The infer- 
ence is, that there is falsity in the statements of the petitioner 
as they relate to these articles of clothing, or, that the fact of their 
having been distrained, is concealed from me, by the loose, infor- 
mal, and slovenly schedule, handed me by the Constable, as ex- 
planatory of his conduct under the warrant. Until better in- 
structed, I am at present inclined to believe all the allegations of 
the petition, and that these articles were distrained as therein set 
forth. Assuming then, the facts of the petition, verified as they 
have been, and not controverted otherwise than as before sugges- 
ted, I must, and do decide, that this distress warrant has been 
illegally and oppressively executed. The mode only of collect- 
ing rent, has been changed by the laws of Georgia. The princi- 
ples and doctrines of the common, and statute law of England, so 
far as they do not militate with these laws, are still in force, pro- 
vided the reason of our municipal relations, will permit their 
application, and as our laws are silent on the things to be dis- 
trained, we must necessarily resort to the English system, for 
their ascertainment. According to that system, among many 
things exempted, such as utensils of a man’s trade, averia 
caruce, &c.’’ a covenable distress, is not of armour or vessel, or 
apparel, or jewels, so long as there are other sufficient or cove- 
nable.” (Co. Litt. 47. 2 Inst. 133.) So by our laws, in anal- 


ogy to that surrender, an insolvent is required to make of his 
goods and effects, his arms, implements of trade, necessary wear- 
ing apparel, and bedding for family are allowed to be retained— 
and no process, particularly a distress warrant, can render them 
liable for debt. The laws of Georgia, so far respect the comforts 


of her citizens, as not to suffer them, under the pretext of her jus- 


tice, to be stripped by relentless creditors or landlords, of the de- 
cencies of life. Every officer knows this, and acting in violation 
of it, shall, as long as I preside here, receive appropriate animad- 
version, or punishment. My duty is to do equal justice to the 


rich and to the poor, and especially to protect the latter—against 








CHATHAM SUPERIOR COURT. 


(Hendricks vs. Lewis and Brownjohn. J 


any oppressions, their miseries may have invited. This is one 
of those cases, as I collect, from the representations before me, 
representations, which the landlord has not condescended to con- 
fute, or, the Constable, in any materia] matter, to palliate. The 
Constable, on the contrary, instead of keeping possession of all 
the articles distrained, as was his bounden duty, until legally dis- 
posed of, has “left with plaintiff one bed and bedstead, with bed- 


ding,”’ so it is mentioned in his inventory. 


Upon the whole, it is ordered and adjudged, that on or before 


Friday next, the 6th of the present month, the necessary apparel 
of the said Isaac Hendricks, his wife and children, together with 
their bed and bedding, be, by said William Brownjohn, restored 
to said petitioner, Isaac Hendricks: and that the rule be, and is 
hereby made absolute for a certiorari, directed to the said Robert 
Lewis and William Brownjohn, returnable to the next Superior 
Court, to be held in and for the county of Chatham, upon the said 
Isaac Hendricks’ giving good and sufficient security, to be ap- 
proved by the Clerk of this Court, for the amount of rent sworn 
to be due, and costs, to abide the further order, judgment or de- 


cree of this Court, on the return of the certiorari aforesaid. 





By Act of the General Assembly of the State of Georgia, passsd 23d. December, 1822, the fol- 
lowing articles are exempted from levy and sale, on account of any debts contracted after that 
day, viz. : two beds and bedding, common bedsteads, a spinning wheel and two pair of cards, a 
loom, cow and calf, common tools of his trade, and ordinary cooking utensils, and ten dollars 
worth of provisions—to which is added by Act of 22d. December, 1834, the family Bible—and 
the benefit of the first mentioned Act, is extended to widows during widowhood and their fami- 
lies, by Act of 22d. December, 1835.—( Ed.) 
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PeTiITIoN oF GALE, ET. Ux. 
In Equity. 


A Court of chancery, on sufficient grounds being shewn, will remove a trustee under a marriage 


settlement, and appoint a new one. 


If the original trustees are dead, the fact that the representative of one is temporarily absent, 
and the representative of the other unwilling to act, is not per se, sufficient to justify the 
substitution of new trustees. The Court has power to compel such representatives to as- 


sume the trusts. 
But the Court may with the assent of all parties, substitute new trustees. 


But to justify the removal of such representatives as trustees, their refusal or incapability must 
be shewn, either by answer to the petition for substitution, by affidavits of petitioners, or ne: 


glect of representatives to shew cause, on proper citation. 


By CHARLTON, Judge. 


THIS is a petition on the equity side of this Court, stating the 
death of the trustees, in the marriage settlement—the absence 
of one of the representatives and the unwillingness of the other, 
to assume and discharge the trusts. The prayer is, to substi- 
tute other trustees, named by the petitioners. 


A Court of Chancery will remove a trustee, refusing to act—it 
will appoint a new trustee under a marriage settlement, the trus- 
tee, in the settlement, being willing to be removed—it will remove 
a trustee for breaches and abuses of his functions, and it will ac- 
cede to the application of a trustee, to be removed and discharged, 
upon sufficient grounds being stated in his bill: but this applica- 
tion does not precisely fall within any of these cases. It is not 
alleged, that Charles Stephens is permanently removed from 
this State, and therefore incapable of ever giving that personal 
attention to the interest of the trust estates, that they may require, 
and it is only alleged that R. F. Williams, the other representa- 
tive, is unwilling to accept the trust. This is not a ground per 


se, to justify the removal of this representative, because his prin- 
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cipal having assumed and assented to the discharge of the duties 
of a trustee, this Court can compel the representative to re-assume 
his functions. But it is still competent for this Court, to substi- 
tute new trustees, all parties formally assenting thereto. The 
ulterior safety and rights of the issue of this marriage, require the 
interposition of a Court of chancery to substitute other persons, 
for the protection of their interests, other than those, named in 
the settlement. The validity of all acts of the parties, to the deed 
themselves, depends upon the proper annunciation and notice to 
the world, of the change in the media, through which these acts 
in the investments and mutations of the trust property may pass 
and be conveyed. For these purposes there must be a direct or 
implied refusal, or incapability of these representatives, to dis- 
charge the duties expected from, or imposed upon them. This 
refusal may be either notified to this Court, by an answer to this 
petition—by affidavits of petitioners, stating incapability from 
residence abroad, or by refusing to shew cause, why they should 
not be removed as prayed for in this petition. The latter mode 


will be the most efficient and regular. 


It is therefore ordered, that notice stating the substance of the 
petition, be given in a public Gazette of this city, citing the said 
Charles Stephens and R. F. Williams, (to be inserted once a 
week for the space of sixty days,) and requiring them, and each 
of them, to shew cause, if any they have, why new trustees as 
named by petitioners, should not be substituted for the trustees, of 
whom they are representatives: and upon their failure to shew 
cause at the expiration of said term, and a certificate of such fail- 
ure, being attached by the Clerk of this Court to the petition of 
said Wm. Gale and wife, that then, it is ordered and decreed, that 


James Eppinger and Adam Cope, be, and they are hereby ap- 


pointed—trustees in lieu and in the stead of the trustees and their 


representatives as named in the marriage settlement: and it is 
further ordered, that Adam Cope be and is hereby appointed a 
receiver of said trust estates, until the said trustees shall have en- 


tered upon their duties in obedience to this order. 
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Ex parte Mattuew Simpson. 


A copy ofa receipt is not admissible, without proper notice to produce the original, or proof 
of its loss or destruction. 


Upon an issue formed between an insolvent debtor and his creditors, of “fraud or not fraud,’’ 
the Jury should find the affirmative or negative of the issue. A general verdict of “ guilty’ 


is improper and illegal. 


The “ Inferior Court’? as established by the Constitution of Georgia, and distinguished from 
other inferior judicatories ordained and established by the General Assembly, has the power 


to grant new trials. 


The Constitutional writ of Certiorari is applicable to the errors of inferior jurisdictions, contra- 
distinguished from the “ Inferior Court :” the Judicial writ of Certiorari is alone applicable 


to the ** Inferior Court’ as before distinguished. 
The necessity of exceptions and 20 days notice applies only to the judicial writ. 


It seems, that where improper evidence has been received by the justices of the Inferior Court, 
on the trial of an insolvent debtor for fraud, or where the Jury have not found a verdict con- 
formable to the issue, upon the refusal of said justices to grant a new trial, a mandamus to 


them will be awarded. 


By CHARLTON, Judge. 


THIS is a petition for a certiorari, and it states: 


‘* That the petitioner was, on the 19th of May, of the present 
year, confined in the common jail of this county, by virtue of pro- 
cess issued out of a Justice’s Court, at the suit of one Samuel 
Cripps—that he applied for the benefit of the Insolvent Act—that 
an order was granted by a Justice of the Inferior Court, returna- 
ble on the 21st of June, conformably to that Act: that on the 28th 
of May, certain creditors therein named, by their attorneys, filed 
in the office of the Clerk of the Inferior Court, a suggestion of 
fraud, against the application of petitioner, embracing five grounds, 
upon which an issue was made up between petitioner and the ob- 
jecting creditors: that three of these grounds were abandoned by 
counsel for creditors, and the two following only insisted upon, 
viz: Ist. that the said Matthew, on the 12th of May, fraudulently 
purchased goods from the said Tufts and Reed, (two of the ob- 
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jecting creditors,) on a credit, well knowing that he was about to 
be insolvent, or that he was about to declare himself insolvent: 
and that, 2d. the said Matthew, with a view to defraud his cred- 
itors, made a sale of al] his goods and effects, immediately before 
he went to jail, which goods were generally those he had pur- 
chased from said James Kenyon, (another objecting creditor,) and 
Tufts and Reed.” That on the 28th of June, the issue on this 
suggestion of fraud, came on to be tried, in the Inferior Court of 
Chatham county, before the Honorable George L. Cope, and 
Thomas N. Morel, two of the Justices of that Court, by a Jury 
sworn and impanneled for that purpose, on which trial the said 
Justices ruled, and permitted the following errors and irregulari- 
ties, for, that they suffered the counsel for the creditors, to read 
and give in evidence a copy of a receipt from the petitioner, to 
one Thomas Cowley, for goods sold him, without having proved, 
or shewn that the original was lost or destroyed: that the copy 
of said receipt was read from the county record, although the 
counsel for petitioner strongly objected thereto: that one Charles 
Roe was introduced and sworn as a witness, on the trial of said 
issue, and did give evidence, which evidence was, that the peti- 
tioner did purchase, from Tufts and Reed, on the 12th of May, 
1821, goods to the amount of $184 51, on a credit of twenty 
days, upon which testimony the counsel for the petitioner’s credi- 
tors relied before the Jury, for the establishment and support of 
the said suggestion of fraud, and the Jury returned a verdict of 
guilty, with a recommendation of petitioner to mercy.” 


Upon these statements the petitioner proceeds to allege, that 
the proceedings and verdict of the Court below are contrary to 
law: Ist. “Because the Court permitted illegal evidence to go 
to the Jury: 2d. Because the verdict of the Jury is repugnant to 
the issue and contrary to law, and 3d. Because the Jury should 
have found fraud or no fraud.” The petitioner relying upon 


these statements, allegations and reasons, prays for the writ of 
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certiorari. Subsequent to this application, however, for the writ 
of certiorari, to remove this cause before the Superior Court, an 
attempt was made, and on my suggestion, to obtain from the In- 
ferior Court a new trzal, upon the errors assigned in the petition, 
but more particularly upon the grounds, “That the verdict of 
the Jury, did not find the issue, according to law, but was repug- 
nant thereto: that the said verdict of the Jury is “ guilty,”’ and 
has received the same force and effect, as though it alleged a fraud 
against the said Matthew Simpson: that the confinement of pe- 
titioner, under the verdict, is contrary to an Act to carry into ef- 
fect the 7th Sect. of the 4th Article of the Constitution.” The 
justices before whom the issue was tried, received this petition 
or motion for a new trial, and passed upon it the following order: 
‘“‘Upon reading the foregoing petition, we are of opinion, that a 
new trial ought not to be granted, and the same is hereby re- 
fused.” (Signed) 

THOMAS N. MOREL, J. 1. C. C. C. 

GEO. L. COPE, J. I. C. C. C. 


It is obvious that the errors and irregularities stated in the pe- 
tition to this Court, for a certiorari, and in the subsequent motion 
and application to the justices for a new trial, afford sufficient 
bases for granting it. The inadmissibility of the copy of the re- 
ceipt, without notice to produce the original, or proof of its loss 
or destruction, or other equivalent secondary evidence, connected 
with the finding of the Jury, which is irreconcilable with the 
issue, (and operating as it does so penally, it ought to have followed 
the terms of the statute,)—these, I say, independent of other 
grounds, were of themselves sufficient in favorem libertatis for a 
re-investigation. This Court cannot believe, that the Honorable 
justices refused a new trial for the insufficiency of the rea- 
sons assigned, but must have done so under an impression, I find 
pretty generally imbibed, that the Inferior Court has no power to 
grant a new trial. Iam referred to no opinion of this Court, on 


Part 1.—P. 
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record, denying this among the other concurring powers of the 
Inferior Court, and I know not how such opinion could derive 
authority from our Constitution and laws, or by analogy even to 
British jurisprudence. The 3d Art. as amended of the Constitu- 
tion, Sect. Ist. divides the judicial powers of the State among Su- 
perior Courts, and such inferior jurisdictions as the Legislature 
shall from time to time ordain and establish—except cases ‘ res- 
pecting titles to land,”’ the * Inferior Courts shall have cognizance 
of all other civil cases.” Throughout this Article, “ Inferior 
Courts” are contradistinguished from inferior jurisdictions, or 
judicatories—the former derive their birth and powers, as to “all 
the civil cases,’ from the Constitution, the latter are to trace their 
parentage to an ulterior subordinate establishment by the Legis- 
lature. If the Inferior Court then, has a constitutional cogni- 
zance of, and concurrent jurisdiction with the Superior Court, of 
«‘all other civil cases,” it results, that it possesses all the incidents 
and powers of the Superior Court, in the investigation and deter- 
mination of causes, of which, it can take cognizance. In this res- 
pect, it is analogous to the Court of Common Pleas of England, 
in its relations to the King’s bench. There is no greater limita- 
tion, upon its authority, in the trial of causes, which may be con- 
stitutionally brought before it, than we find imposed on the Court 
of Common Pleas. It consequently possesses as ample jurisdic- 
tion and discretion, in refusing, or granting, a new trial. It is 
this power supposed to be vested anew by the declaration of Eng- 
lish authorities, and particularly the elder, that a new trial cannot 
be granted by an Inferior Court. (Salk. 650. Str.113. Sayer. 
203. Salk. 201.) A reference to the division of the English 
Courts, and the subordination of one Court to another, according 
to Hale’s An. and adopted by Bacon, will clearly shew, that the 
Inferior Court, to which the inhibition to grant a new trial is 
directed, cannot apply to our constitutional “Inferior Court.” 
The division of the English Courts is, into such as are of record, 
and not of record ; and those of record, into such as are supreme, 
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superior or inferior. The Supreme Court of the Kingdom is the 
high Court of Parliament—Superior Courts of record are, 1st. 
Those that are more principal, and Jess principal. 1st. The more 
principal ones. 1. The Lord's House in Parliament. 2. The 
Chancery. 3. King’s Bench. 4. Common Pleas. 5. Exche- 
quer, &c. The less principal are Goal delivery, Oyer and Ter- 
miner, Assize, Nisi Prius, &c. The Inferior Courts of record, “as 
ordinarily so called, are Corporation Courts, Courts Leet, and 
Sheriff’s Tourn, &c.’? Courts not of record, are the Courts 
Baron, County Courts, and Hundred Courts, &c. Now, our In- 
ferior Courts, invested as they are, as Courts of record, with the 
high and important powers and attributes delegated by the Con- 
stitution and laws, are, as distinguished from other inferior judi- 
catories, and according to the English division and classification, 
Courts “more principal,’ because they have an amplitude of 
jurisdiction analogous to the English Court of Common Pleas, 
which is a Court “ more principal,” as designated in the English 
division. It follows, and to my mind as an irresistible conclu- 
sion, that our Inferior Courts possess the power of granting new 
trials. It is a doctrine, which to me, seems to teem with absur- 
dity, that a Court possessing, as the Inferior Court does, concur- 
rent power with the highest tribunal of the State, in the trial of 
civil cases, to any amount, and any importance as it may relate to 
principle, is notwithstanding fettered in its authority and discre- 
tion to award substantial justice, upon the manifest errors of law 
and fact, of the first verdict. The inhibition of the English au- 
thorities has no applicability. It will be found to extend to very 
Inferior Courts of record, or not of record. As illustrative of this 
proposition, I shall advert to two or three cases generally relied 
upon, in support of the doctrine. The first is the case of Dem. 
Regina vs. Hill, et. al. (Salk. 201.) “ Judgment was given in 
the Town Court of Bristol], and costs taxed and a sci. fa. taken 
out against the bail, and a year afterwards the Court granted a 
new trial, and set aside the first judgment, and an attachment was 
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granted against the Judge for this cause.” (Perk. 550. 8S. C. 2 
Salk. 650. 8. C. 3 Salk. 363. Holt. 421.) ‘ Yorke moved for 
a Mandamus to the Judge of the Court of Sandwich, to give judg- 
ment upon a verdict, though he had granted a new trial for ex- 
cessive damages, without payment of costs. And he insisted that 
a Judge of an Inferior Court cannot grant a new trial: and to that 
opinion the Court inclined.” Brooke vs. Ewer and uz. (1 Str. 
113.) It will then be perceived that the Inferior Courts, to which 
the English authorities deny the power of granting a new trial, 
are similar in their functions and organization to our subordinate 
Inferior Courts of record, and not of record—such as Corporation 
Courts, Justice’s Courts, Courts Martial, and other inferior judica- 
tories ordained and established by the General Assembly. Hav- 
ing endeavored to remove, and I hope satisfactorily, the doubt, if 
it existed, on the minds of the justices, another application to 
that Court may, perhaps, be attended with better success. Within 
any reasonable time after the verdict of the Jury, (particularly as 
an extra session of the Court is held, and the Jury impanneled for 
the special purpose of trying the issue of fraud,) the motion for a 
new trial may be made, and upon its being granted, it is perfectly 
competent for that Court to assign a convenient time, and direct 
another Jury, to be drawn for the second trial. This effortis due 
toan unhappy fellow creature, who is doomed to perpetual impri- 
sonment, if another investigation should confirm the verdict un- 
der which he is now confined. This being the destiny which 
awaits him, the humanity of the Court will surely avail itself of 
any legal grounds which may possibly in its developements en- 
title the prisoner to the benefit of the insolvent act. Iam satisfied 
a new trial ought to be granted, and if it is refused under all the cir- 
cumstances suggested, it will become my duty to find some remedy 
for a case, which without the interposition of this Court is deprived 
of one. That remedy, will, under my present impressions, be the 
writ of Mandamus, directing a new trial upon the grounds stated 


in the petition and motion of the prisoner. I hope, however, that 
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a re-consideration of the justices will prevent any further applica- 
tion to this Court. The rule nisi for the certiorari must be 
discharged, and upon some of the objections urged by the counsel 
for the creditors. I still maintain the distinction between the 
constitutional and judicial writ of certiorari. The former is 
only applicable to the errors of inferior jurisdictions, other than 
“‘ Inferior Courts ;”’ the latter is the legislative remedy for the 
correction of errors of Inferior Courts, as before contradistin- 
guished from Inferior Judicatories. A petition stating in extenso 
the errors of the Inferior Judicatory, and verified by the applicant, 
will upon such terms, as the circumstances of the case may re- 
quire, such as payment of costs and giving security, obtain a rule 
nisi, upon not iceto the opposite party, or, if the exigency of the 
case should demand a more energetic and speedy proceeding, an 
immediate granting of the certiorari. The principles and the exi- 
gencies which influence a Court of chancery in granting injune- 
tions, will be good guides for this Court on applications for the 
constitutional writ of certiorari, the objects of both remedies, be- 
ing very similar. The judicial writ of certiorari is exclusively 
for the correction of errors of the Inferior Court,—that Court 
next in dignity to the Superior Court. In the exercise of this 
power by the Superior Court, the party applying for the certiora- 
ri must shew that he has complied with the preliminary measures 
of taking exceptions, having them over-ruled, and giving twenty 
days notice. It is also required by Act of General Assembly 
passed 16th December, 1811, payment of costs which may have ac- 
crued on the trial below, and sufficient security for the eventual 
condemnation money, or any future costs which may accrue. 
These latter requisites are in common with every species of cer- 
tiorari, constitutional or judicial, but the necessity of exceptions 
and twenty days notice are only requisite on applications for cer- 
tioraris to the Inferior Courts, and no other Courts can be implied 
in the Judicial act of February 16th, 1799, Sect. 54, because the 
Judge of the Superior Court is commanded upon deeming the ex- 
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ceptions sufficient, forthwith to issue a certiorari directed to the 
Clerk of such Inferior Court. This certiorari cannot therefore 
issue to an inferior jurisdiction not having a Clerk. Hence the 
correctness of the exposition, establishing the distinction as con- 
tended for, between the constitutional and judicial writ of certi- 
orari. I hope this subject is now at rest and that I have rendered 
myself sufficiently intelligible to silence further explanations in the 


distinction. In this case no exceptions having been taken, or no- 


tice given, and other requisites complied with in terms of the acts 


of 1799, and 1811, I am compelled to discharge this rule, and it is 


accordingly discharged. 


Rule for certiorari discharged, 
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Ex parte Rosetta Ratston. 


Habeas Corpus. 


Where it appears that the grandmother of an infant of under years, is unable properly to 
maintain and educate per, the Court on the application of the guardian of such infant, will 


direct her to be delivered to him, she being too young to make a proper election. 


Where an infant is of sufficient discretion to make a free and unbiassed election, the Court will 


permit her to go where she pleases. 


By CHARLTON, Judge. 


THIS is an application by the guardian of the infant for the pos- 
session of her person, for the purpose of better care and educa- 
tion, than she can now receive from her grandmother, Mrs. 


Duke, to whom the writ is directed. 


The infant is only seven years old, and cannot make a free and 


unbiassed election between her guardian and grandmother. Upon 
different circumstances, this Court upon the authority adduced, 
would permit the infant to go where she pleased. The grandmo- 


ther is to have access to the infant on her request, and at conve- 


nient periods. 


It is Ordered, that the infant Rosetta Ralston, be delivered to 
the custody of her guardian, John Shellman, 
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Habeas Corpus. 


A person charged with a felony in another State, and fleeing to this, may upon a principle of 
comity between sovereign States be detained for a reasonable period, for the purpose of af 


fording an opportunity to the proper authority, to demand the prisoner. 


Where a felony of a high grade is charged upon a prisoner, it rests in the sound discretion of 
the Court, whether he shall be admitted to bail, and where on such a charge, the affidavits 
against him are very positive, and there are no extrinsic circumstances in his favor, bail will 


be refused. 


By CHARLTON, Judge. 


THE prisoner being brought up by the writ of habeas corpus, 


D’ Lyon moved for his discharge, upon the ground : 


1st. That the offence charged was committed, if committed at 
all, in the State of South Carolina—and that therefore, the pris- 
oner could not be detained, but upon the requisition of the Gover- 
nor of that State for the prisoner, as a fugitive from justice—and 
if this objection was over-ruled, then that the prisoner was enti- 
tled to be bailed—to answer to any offence charged to have been 


committed in the State of Georgia. 


On the first ground, I am of the opinion, that a person charged 
with a felony in another state, and fleeing to this, may upon a 


principle of comity, which obtains in such cases between sover- 


eign States, be detained for a reasonable period, for the purpose 


of affording time for an application to the Governor of the State, 
where the felony is charged to have been committed, to make the 
demand as stated in the Constitution. Not only the morality and 
reasonableness of the thing, as involved in the general principle 
of comity, but the cases referred to by the States’ counsel, sup- 


port the opinion. 


2d. As to the application for bail: the prisoner is charged with 
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having in his possession a counterfeit Bank Bill, with an intention 
to pass the same in this State. By the 53d Sect. of the 6th Divi- 
sion of the penal code of this State, that offence is punished by 


imprisonment at hard labor, for any period of time not exceeding 
fifteen years. In this high grade of felony, whether the prisoner 
shall be bailed or not, rests in the sound discretion of the Court. 
The positiveness of the affidavit in this case, and there being no 
extrinsic circumstances in favor of the prisoner, will not permit 
me to accede to this branch of the motion, particularly as the 
proximity of the session of the Superior Court, excludes the idea 


of any hardship or rigour, in continuing the imprisonment. 


It is ordered, that the prisoner be remanded and detained in 
custody, to answer to such bill of indictment as may be preferred 


against him, at the next Superior Court. 


Hasersuam, Davies & BERRIEN, & Bonn, Sol. Gen. for the 


State—WiLpeE, Gorpon & D’Lyon, for prisoner. 
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Tue Strate vs. MATTHEW SIMPSON. 






Habeas Corpus. 










Where an insolvent debtor is discharged in the manner prescribed by the laws of Georgia, the 


fees of confinement must be paid out of the debtor’s property, which he has assigned for the 
























benefit of the creditors. 
If there is no such fund, the fees must be paid by the committing creditor. 


The confinement of an insolvent debtor, convicted of fraudulent practices, under the insolvent 
laws of Georgia, is merely a continuation of the confinement under civil process ; it is nota 


punishment inflicted for a crime. 
If the creditors at whose instance such debtor so convicted, is confined, refuse to pay his jail 


fees, he will be entitled to his discharge. 


By CHARLTON, Judge. 


IT appears from the return to this habeas corpus, that the pris- 
oner, Matthew Simpson, was confined in the common prison 
of Chatham county, by process issuing from the Court of Com- 
mon Pleas and of Oyer and Terminer of the City of Savannah ; 
that application was made by him for the benefit of the Insol- 
vent Acts; that fraud being suggested, and an issue made up, 
and tried thereon, the Jury returned a verdict of ‘ Guilty,” in 


consequence of which, the defendant was remanded. 


He is now brought up before me by writ of habeas corpus, and 
D’ Lyon, his counsel, moves for his discharge, upon the grounds, 
that the jail fees have not been paid, and that the creditors, or the 
principal creditors, under whose process he is still confined, con- 
sent to his discharge, upon the conditions, that they shall not be 
made liable for expenses, costs and charges incurred: and that 
they, the creditors, (Cumming and Gwathmey,) are permitted to 
reserve to themselves the right of taking judgment against the 
prisoner, on a suit pending, and to be determined in January 


next. Gordon and Pooler, attorneys for creditors, also expressed 





a willingness for the discharge of prisoner, provided it can be 
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effected, upon legal principles. I have to observe, that this ex- 
pression of willingness for the discharge of the prisoner, with its 
restrictigns, amounts to nothing; for in confining the Court to 
legal principles, it leaves no room for the exercise of the hu- 
manity of this Court, or the creditors. If the case is to be deci- 
ded upon legal principles, it is to be decided as all other cases are, 
or should be decided; and if the creditors feel commiseration for, 
and a disposition to set the prisoner free, the illustration of their 
mercy through me, must have no conditions imposed. I can only 
then advert to the motion of prisoner’s attorney, founded on the 
non-payment of jail fees, as expressed in the return of the Jailer 
to this writ. On the discharge of an insolvent debtor, the true 
exposition of the Act of the General Assembly of 1801, is, that 
the fees of confinement are to be paid out of the debtor’s prop- 
erty, placed by assignment, in the hands of the trustee or trustees, 
for the benefit of all the creditors. The last section of the Act, 
must contemplate and intend, a payment of fees by the person, at 
whose instance such insolvent person is confined, where the 
debtor exhibits no schedule, or surrenders no property, out of 
which the fees can be paid. In this case, the debtor failed in his 
application for the benefit of the Insolvent Acts, and he was re- 
manded under a verdict of a Jury, that he had been guilty of 
fraud. The effect of this species of imprisonment, in relation to 
the payment of jail fees, is then the only subject for consideration, 
on this motion for the discharge of the prisoner. The prisoner 
is now placed in a situation, which deprives him of any further 
application for the benefit of insolvency ; and the result is, that his 
confinement must be continued until his debts are discharged, or 
a spunge put upon them, by the unqualified consent of his cred- 
itors. This confinement, is not however, to be considered as a 
punishment inflicted on a criminal conviction. It is a continua- 
tion of the confinement under civil process, and cannot assume 
the aspect of a crime, technically viewed, in any one of its advan- 


ces. The onus of jail fees, does not therefore fall upon the pub- 
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lic. The creditors, at whose suits the prisoner is confined, are 





now responsible for his fees: and his imprisonment, will become 






illegal, so soon as those creditors refuse to discharge them. 






These fees, I think, are still paid over to the corporation of Sa- 






vannah, or accounted for to that body, by the Jailer. If so, a 






demand made of fees by the Recorder, on the creditors, and a sig- 







nification of refusal to pay them, through him, will entitle the 
prisoner to his discharge, and it will be granted by this Court, 
under its present impressions of the law. 





D’Lyon, for prisoner—Gorpon & Pooter, for creditors. 
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Joun Botton, ET. AL. vs. RoperT FLovrnoy. 


Bill for relief and Injunction. 










The references of a bill in chancery are a part thereof. Where a bill in chancery, seeking an 
injunction, refers to another bill pending in same Court, in pari materia, and intimately 
connected with it, the Court may invoke the allegations of the latter bill and the answer there- 







to, in deciding upon the prayer of the former. 






The powers of the “ Superior Courts’ of Georgia, as Courts of equity, are co-extensive with 
those of a Court of chancery in England. 







Is a Jury required by law in a chancery case in Georgia.— Quere. 





The Judge of the Superior Court acting as Chancellor, has the power to appoint a master in 


chancery, pro hac vice. 






And where the title is in dispute, and facts are necessary to be ascertained to determine such 
dispute, it will be referred to such master to examine and report thereon. 






By CHARLTON, Judge. 






THIS is a bill for an injunction, and it prays also for general 


relief. 











I shall only give the allegations, as far as they are necessary 
for the purpose of this opinion. It is stated, that the complain- 
ants to this bill, are John Bolton, Curtis Bolton, Richard Rich- 
ardson,and Durham T. Hall, trading under the firm of R. Rich- 
ardson & Co.: that this co-partnership, a commercial house of 
this city, borrowed of the defendant, on the 27th of March, 1818, 
the sum of $15,879 79, of Mississippi stock, and gave an ac- 







‘knowledgment of this loan, promising to return it on demand, 






after thirty days notice, or to pay interest for it, at the expiration 
of the demand: that one of this firm, the complainant, John Bol- 
ton, was the proprietor of lots Nos. 1, 2 and 3, in 3d Tything, 







Anson Ward, in this city, with the buildings and improvements 
thereon: that Richard Richardson, (another of the complainants,) 






as agent of the complainant, John Bolton, (and it is added with 
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his approbation,) in November, 1819, entered into a contract with 
the defendant, Robert Flournoy, for the sale of the lots and build- 
ings, and the said defendant agreed to purchase, for the price of 
seventeen thousand dollars—the loan of Mississippi stock to be 
taken as part payment, and the residue to be made up from pro- 
ceeds of the sale of cotton, shipped to Liverpool, on account 
of defendant, by complainants, and other funds in the hands of 
complainants, belonging to defendant: that the complainant, R. 
Richardson, after entering into this contract, communicated what 
he had done to his partner, (and one of these complainants,) John 
Bolton, who then resided at New York: that John Bolton execu- 
ted titles, in which his wife joined, and returned them to the com- 
plainant, R. Richardson, for the purpose of having them deliv- 
ered to the defendant: that under the impression that the con- 
tract would be complied with by defendant, the complainants, as 
a firm, considered the Mississippi stock, as the individual prop- 
erty of the complainant, John Bolton: that on the re-transmission 
of the titles from New York, executed by the complainant, John 
Bolton and wife, the defendant, Robert Flournoy, refused to ac- 
cept them: that the defendant has sued the complainants, and re- 
covered judgment against them, for the amount of Mississippi 
stock and proceeds of Cotton, which sums united, are not sufti- 
cient to pay for the property purchased: that John Bolton hath 
also filed a bill against defendant, praying a specific performance 
of the contract and agreement entered into with the complainant, 
Richard Richardson: and that the complainants have applied to, 


and requested defendant to suspend proceedings on his judgment, 


until the final decision of the bill of John Bolton, now pending, 


for a specific performance, upon which decision depends, (as is 


alleged,) the benefits of defendant’s judgment. 


Upon these statements, the bill prays for an injunction to re- 
strain further proceedings upon the verdict and judgment of 


defendant ; and rests its application upon the interrogations : 
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whether the complainant, John Bolton. hath not filed his bill for a 
specific performance of the complainant Richardson’s contract? 
and whether that bill is not now pending? 


Without further reference to this contest, what are the inquiries 
that now necessarily present themselves? I presume they are 
these :—is a bill thus alleged to have been filed by one of the 
complainants for specific performance, pending in this Court? 
and is it true, that it is so intimately connected with this prayer 
for an injunction, that without its invocation, there would be no 
basis for this application, for an injunction? This bill declares, 
that such bill for specific performance is pending ; and that a 
decision upon it, and upon it alone, will depend the justice and 
equity of the defendant, to avail himself of the verdict and judg- 
ment at law. The fact is, that such bill for specific performance 
is pending, and the other inquiry as to the intimate, inseparable 
connexion between it, and this bill for injunction, is now to be 
considered and answered. I answer this inquiry then, by plainly 
saying, that I know not by what possible means, I can find access 
to the doctrines which are to direct me to the equity claimed 
by complainants, without asking information from one of them. 
The firm of Richardson & Co., is composed of the complainants 
of this bill. Who are they? John Bolton, Curtis Bolton, Rich- 
ard Richardson, and Durham T. Hall. A judgment is obtained 
against this house, upon a loan and debt for which ail are liable. 
But, this liability assumes a new, and different aspect in chan- 
cery—it is thrown upon the shoulders of one of the co-partner- 
ship, because, the defendant in this proceeding, has contracted 
and agreed to take the separate property of John Bolton, one of 
the firm, in payment of the debt due by the firm. This agree- 
ment was anterior to the judgment. The defendant’s conduct 
was, therefore, in violation of good faith, in prosecuting his claim 


to verdict, and we, the firm, are entitled to injunction, until he 


complies with the terms of his agreement with our Mr. John Bol- 
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ton, through our Mr. R. Richardson. This is substantially the 
argument of the bill, filed by Richardson & Co.—and it conse- 
quently admits, that without reference to the bill of injunction of 
Bolton, for specific performance, there can be no foundation for 
this bill of complainants. Authorities are cited to shew, that you 
cannot travel dehors the allegations of the bill, and denials of the 


answer in granting injunction; and therefore, this bill, notwith- 


standing its reference to the bill of John Bolton, for specific per- 
formance, is to stand, or fall, by its own isolated assertions. No 
case goes to this extent, nor could it, because, the references of a 
bill are parts of the bill, and are among its vital principles. In 
this case, unless the bill of R. Richardson & Co., for injunction, 
and general relief, and the bill of John Bolton, the co-partner, are 
considered in pari materia, or explanatory of, and auxiliary, each 
to the other, the bill of R. Richardson & Co., is an ignis fatuus 
leading and bewildering us, we know not where, until the beacon 
of John Bolton’s bill appears, and directs us to the port of desti- 
nation. There can be no injunction, unless John Bolton, prima 
facie is entitled to specific performance. This was the reason for 
granting the rule nis?, and this, upon the whole, must be the rea- 
son for rendering it absolute. This bill has no other expectation 
of the relief solicited, than an association of the allegations of the 
two bills ; and so considering it, I must necessarily look to the 
very object upon which it primarily relies—and solely relies, for 
the refusal of the motion submitted, for a dissolution of the in- 
junction—and that object is, the bill for specific performance. 
This bill of the partner, John Bolton, for specific performance, 
alleges, (among other matters, not material now to advert to,)— 
that Richard Richardson, in behalf of this complainant, entered 
into a contract with the defendant, Robert Flournoy, for the sale 
of the lots and improvements, as mentioned in the bill of R. Rich- 
ardson & Co.: that this complainant approved the contract—sig- 
nified his approbation by letter—and in the same communication, 


expressed his readiness to execute titles, whenever they should 
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e 
be prepared, and forwarded to him. The complainant admits the 


previous loan of Mississippi stock, upon the liability of the whole 
firm, as stated in the bill of R. Richardson & Co., but that it sub- 
sequently became his individual property—by the agreement to 
transfer his town lots and improvements, in discharge and pay- 
ment of the loan of Mississippi stock to the firm—for the value 
of which stock, he became a creditor to the firm, and that, after 
entering into the contract (as set forth in the bill of R. Richard- 
son & Co.) the defendant, R. Flournoy, ‘in pursuance thereof, 
took possession of said lots, and the appurtenances.” Confined 
as I am, as it will soon appear, to a limited discussion of this case, 
I deem it unnecessary, to notice any further charges or allega- 
tions of this bill. 


The connexion between the two bills will now be more clearly 
perceived, and consequently, the impossibility, of considering 
alone the bill of Richard Richardson & Co. for the purposes that 
bill has in view. The bill of R. Richardson & Co. prays for an 
injunction, upon the ground, that the defendant has been paid the 
debt for which he has obtained a verdict, and now seeks to make 
the firm liable; and it refers to the bill of the co-partner, John 
Bolton, to shew, how that debt has been extinguished, and adds, 
that any hope, which the defendant can have, of obtaining the 
benefits of his recovery at law, essentially, and entirely depends 
upon the final decree of this Court on John Bolton’s bill for spe- 
cific performance. We are therefore, as before stated, compelled 
to invoke the allegations of this bill for specific performance, in 
deciding upon the charges of the bill of R. Richardson & Co.— 
and if the allegations of the bill of R. Richardson & Co., force 
upon us this necessity, there is no abandonment surely, of the 
fundamental principle of chancery practice, that in granting in- 
junction, we must keep within the allegations of the bill praying 
for injunction. Having settled this point—our attention is now 
called to the answers of defendant. To the bill of R. Richardson 


Part 1.—R. 
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§ Co. he answers, that R. Richardson & Co. some time in July, 


1819, borrowed the sum mentioned in their bill, in Mississippi 


stock, upon the terms also mentioned in that bill: that R. Rich- 


ardson & Co. were further indebted to defendant, on an unsettled 
account for cotton sold; that to recover the whole, defendant in- 
stituted a suit and has obtained a verdict: that in November, 1819, 
defendant had a conversation with Richard Richardson, concern- 
ing the purchase of lots Nos. 1, 2 and 3, in Anson Ward, in the 
city of Savannah, with the improvements thereon, and siz feet of 
ground, to be taken from the lot occupied by Mr. Alez. Irvine : 
that this defendant consented to discount $17,000 due him by R. 
Richardson & Co. for this property, (represented to be the prop- 
erty of John Bolton,) and the defendant, expecting to get good, 
legal, indisputable titles for the same, in fee simple: that at the 
instance of R. Richardson, the defendant occupied a part of the 
premises: that discovering from an examination of the will of 
John Bolton, (which he makes an exhibit to this answer,) that 
John Bolton had only a life estate in the property, he, the defend- 
ant, declined entering into any written agreement, with R. Rich- 
ardson, for the property thus intended to be purchased, and would 
have refused any title from John Bolton, if it had been tendered— 
but that no such title has been tendered to defendant or, (as in- 
formed) to his attorney. That he admits a bill has been filed by 
John Bolton, for a specific performance of the alleged contract, 
entered into between the defendant and R. Richardson; that he 
has filed his answer to that bill, and was anxious during the May 
Term of this Court, to have had a decree on the merits of the 
bill and answer ; but, that complainant did not proceed, and re- 
fers to this bill and answer to shew, the futility of any expecta- 
tion of specific performance. The answer to the bill for specific 
performance, is with few additions, mutatis mutandis a transcript 
of the other. It urges, that the occupation of the premises, and 
the very ground work of any arrangement with R. Richardson, 


was under this impression—indeed the conviction—that indis- 
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putable titles could be given ;—and that the defendant had no idea 
of any difficulty whatever, with regard to the titles, ‘ otherwise, 
the defendant would have had nothing to do with the property.” 
He admits the judgment at law. Upon these pleadings the com- 
plainants R. Richardson § Co., have been required to shew 


cause, why the injunction should not be dissolved. 


It was contended by the solicitors for defendant, that it was 
competent for them in shewing cause why this injunction should 
be dissolved, to range through the whole ground of equity, occu- 
pied by these bills and answers. Under this impression, the case 
was argued by Mr. Bulloch, and as the basis of his argument, he 
assumed three positions. 1. There is no contract exhibited, or 
evidence of contract furnished by bill and answer. 2. If there 
were evidence of contract, it would be unavailing, because the 
complainant John Bolton, has not a clear indisputable fee simple 
title to the property, which is attempted to be transferred in his 
behalf, by such contract. 3. Equity will not enforce the comple- 
tion of an agreement, if there be substantial doubt as to the good- 
ness of the title of vendor. The assumption of these grounds 
and propositions threw the whole case upon the Court, and im- 
posed upon it the necessity of deciding upon the effect of the 


agreemeat, in relation to the Statute of Frauds and Perjuries, the 


perplexed and variant adjudications as to part performance—and 
when all these points shall have been disposed of—the still more 
involved and intricate question, as to defectiveness of titles. The 
further advances of the argument of the defendant’s counsel in 
extenso, was arrested by Mr. Harris (one of solicitors of com- 
plainants,) by a suggestion, which he attempted to illustrate and 
establish by authorities, that the main, and principal inquiry as to 
validity of title, can only present itself to the consideration of a 
Chancellor, upon the report of a master, after reference to him, 
in the usual practice of a Court of equity: and that if such refer- 
ence and report were not sanctioned by the usages and practice 
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of the equity side of this Court, still the discussion in eztenso, 


would lead to a judicial usurpation, upon the rights of a special 
Jury,—because, the discussion upon all the equity of the bill and 
answers, would involve the whole merits of the case, and would 
therefore demand a fina] decree, but which decree according to 
the judicial system of Georgia, requires the aid and co-operation 
ofa special Jury. He contended, (and it was afterwards enforced 
by Davies § Berrien,) that if the validity or defectiveness of title 
were to influence the Court, even in the opinion it might express, 
or the order it might give on this motion, still, whether that title 
was valid, or defective, could not be conclusively ascertained by 
the bills, the answers, or the exhibits, because, the condition and 
capacities of the parties, might be very variant and different now, 
(as that condition and these capacities, operated upon the tenures 
and interests created by Robert Bolton’s will) from what they 
once appeared, or, might appear at the plenary hearing; and that 
whatever might have been the defectiveness of title, at the epocha 
of the agreement, or at any other time during the occupancy of 
the property, ora part of it, by R. Flournoy—it was sufficient, 
for all the purposes of equity, contained in the bill for specific 
performance, to tender a good title at the period of the decree. 
Mr. Harris, asks, (in support of his suggestion, that the practice 
in chancery required a reference toa master,) “is there evidence 
in the bill, or answer, that the title is good, bad or doubtful ?” 
The defendant attaches to his answer, a will of Robert Bolton, 
which he charges, gives only a life estate to John Bolton, in right 
of the interest vested in his wife, the devisee—for, this is an exe- 
cutory devise, it is a fee limited on a fee, and upon the extinction 
of heirs of Sally Bolton, the fee simple interest vests in the heirs 


of another daughter. 


How is this Court to ascertain from the bill and answer, the 
facts necessary for the ascertainment of the interest John Bolton 


has in the property, even under the construction given to the 
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will, by defendant’s answer? Can this Court know judicially, 
that John Bolton, his wife or children are living—and that the 
other daughter of Robert Bolton is living, having children, in 
whom this expectancy may ultimately vest? These facts, are not 
disclosed in the pleadings. If the Court therefore has no judicial 
notice of the facts—and particularly of the persons in esse for 
whose benefit the limitations in the will of Robert Bolton are in- 
tended, a fortiori, the Court can have no personal knowledge of 
these facts. Itisa matter therefore of investigation and evidence, © 


beyond the allegations of the bills, and the charges and exhibits 


of the answer, and if thus dependent upon ulterior investigation, ° 


for the purpose of settling, and ascertaining extrinsic facts and cir- 
cumstances—the expediency, the propriety, and necessity, of a 
reference to a master, or other officer, must be strikingly obvi- 
ous ;’’—and numerous authorities, are cited to shew, that a Chan- 
cellor of England would consider and order a reference, as a mat- 


ter of course. 


I think, this is a fair representation of Mr. Harris’ argument, 
on his motion or suggestion for a reference to a master in chan- 
cery. 


Law and Jackson, associated with Mr. Bulloch, as solicitors for 
defendant, repel this motion for a reference, by contending, that 
the appointment of a master in chancery, cannot be exercised by 
this Court, and there can be no such officer of this Court, with 
the functions claimed for him, under any construction of the posi- 
tive, or adopted jurisprudence of Georgia. Admitting the history 
of these officers in chancery, as detailed by Harrison, (the au- 
thority referred to,) it is now for the first time to be considered, 
whether such an officer, can, under the equity jurisdiction of a 
Superior Court of Georgia, be appointed pro tempore, for the dis- 
charge of duties, that are usually imposed upon him, by the chan- 
cery jurisdiction of England. ‘Time is not allowed me, nor does 


the nature of this case, at this period of the discussion require, 
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that I should detail the powers of a Court of equity in Georgia, 
as exercised by the Superior Court, with all the incidents of these 
acknowledged powers. In reference to the Judicial Act of this 
State, I can only say, that the powers of the Superior Court, 
cover every foot of ground, that a Court of chancery can occupy 
in the exercise of its ordinary, or extraordinary authority, as con- 
tradistinguished from a Court of common law. The Judicial Act 
of the State, declares, that “the Superior Courts in the several 
counties shall exercise the powers of a Court of equity in all ca- 
ses, where a common law remedy is not adequate, to compel par- 
ties in any cause, to discover on oath all requisite points neces- 
sary to the investigation of truth and justice, to discover transac- 
tions between co-partners, and co-executors, to compel distribu- 
tion of intestate’s estates and payment of legacies, and to discover 
fraudulent transactions for benefit of creditors, and the proceed- 
ings in all such cases, shall be by bill, and such other proceedings 
as are usual in such cases, until the setting down the cause for 
trial.” Now, this Act clothes the Judge of the Superior Court 
most completely with the broad and full mantle of a Lord Chan- 
cellor, so far, as that habiliment may be compatible, with our po- 
litical and judicial relations. It gives the ample powers of a 
Court of chancery, in all cases where a common law remedy is 
not adequate, and as there are many and other cases of that des- 
cription, I consider the particular enumeration of powers, as in- 
serted, ex abundanti cautella, and not at ail restrictive of the 
general and sweeping authority, before designated. And this I 
believe, and hope, has been the exposition uniformly given. 
There is no legislative mandate for the co-operation of a Jury in 
a chancery case—unless it is implied in the term “ trial,’’ which 
necessarily conveys the intention of the Legislature, as to the in- 
terposition of a Jury. But, shall such an implication, in opposi- 
tion to the full powers, given to the Supe1ior Court as a Court of 
equity, and the direction, that the proceedings shall be, as are 


’ 


‘usual in such cases,” strip the Judge of the Superior Court of 
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these powers which had been before expressly delegated to his de- 
partment? It is, then, fairly a matter of doubt, whether a Jury is 
required in a chancery cause. But it may be said communis error 
facitjus, and the common error has been to give this co-equal pow- 
er toa special Jury, whose aid is deemed essential to the validity of 
a final decree. A Jury is an anomaly in a Court of chancery, and 
in the language of our Judicial Act, is not usual in “such cases.” 
What is usual in “such cases?” Why to refer the facts to a Court 


of common law for trial—and is there any positive inhibition in the 
judicial system of Georgia, to interfere with that course of proceed- 


ing—thereby preventing the unnatural amalgamation, which now 


exists of chancery and common law jurisdictions? I think not. But 
it is not my intention to disturb the belief, which has been impress- 
ed upon the public mind, that a special Jury is required by law in 
an equity case. Itis required by a rule of Court—and required by 
this rule of my predecessor, in obedience probably, not to any 
interpretation of the law of the State, but to the received and 
adopted practice of the Court. In this minuteness of discussion, 
my object has been to shew—that ex debito justitia, the com- 
plainants are not entitled to any rights, they have insisted upon 
in relation to a triai by Jury, and that this Court might without 
infraction of law decree upon the full merits of the case: but 
another, and principal object has been to shew, that if this Court 
sustaining a chancery jurisdiction, might dispense with a trial by 
Jury, where mere naked equitable doctrines were involved, it 
followed, it was an irresistible deduction, that it possessed all the 
incidents of a Court of chancery. If therefore, it should become 
necessary in aid of the principal powers of this Court, to create a 
master, with the functions usually attached to his office in the 
country whence we have borrowed our equity system, I do not 
hesitate in saying, that this power is incidental to the Court, and 
that such officer, ad interim may be appointed. His functions 
will of course expire with the purposes, or the case requiring the 
exercise of his functions, because there is no feature in the orga- 
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nization of this Court, requiring a permanency in his station: and 
if it did, the Clerk may always be considered as master in chan- 


cery. 


This brings us to the question, whether this case requires a re- 


ference? Mr. Harris, has assigned reasons, why there should be 


a reference, which reasons have been adverted to. Mr. Law, does 
not deny the power of a Chancellor to refer, or that it is the 
general course, but, contends, that a reference has never been 
made, but where the title was the only matter in dispute. This 
is the doctrine, if this Court can appoint a master in chancery, 
which he had before controverted. He cites late chancery adju- 
dications in support of his position. The title inthis case, he 
says, is not the exclusive matter in dispute. There are facts in 
the bill variant from the admitted facts in answer, and this is illus- 
trated by the fact, charged in the answer, of six feet of ground, in 
addition to lots, Nos. 1,2and3. Mr. Habersham in reply, af- 
forded the explanation: but I consider the suggestion and expla- 
nation as refinements, not interfering with the fact, that stands in 
the front of this discussion, that the title is in dispute, and may 
constitute the only pivot upon which the final decree may turn— 
and that final decree according to the practice of this Court, 
is the result of the conjoint deliberation of the Court, and a spe- 


cial Jury. 


A bill is filed for an account,—could it be expected—would it 
be according to the power given by the judicial system to adopt 
the usual proceeding in chancery, to submit voluminous and com- 
plicated items for the consideration and decree of Judge and 
Jury? I presume a reference to auditors, would on motion be 
the inevitable order of the Court: and can there in the nature 
of things, be any distinction between such reference to auditors, 
and reference to a master, or a Clerk of this Court, or any other 
person who may be appointed, to report on the complicated, en- 
tangled facts, of a disputed title? The reason operating in favor 

















JANUARY, 1822. 137 


[Bolton, et. al. vs. Flournoy-} 


of one reference, operates as forcibly in favor of the other. This 
case May assume an aspect at this period, very different from the 
aspect assumed on the filing of these bills. 'The exhibits do not 
afford all the evidence, the Court and special Jury would require, 
the former, in delivering its charges, the latter in returning its 
decree. The complainant (upon which I have formed, and ex- 
pressed no opinion, but refer to the argument of his advocates,) 
may at the decree perfect, what was before perhaps a defective 
title: and this perfection of title may depend upon the persons in 
esse, objects of Robert Bolton’s benevolence. With these views, 
I shall direct a reference, but upon terms I hope, which will 
evince an anxiety to accede to the wishes of defendant for a 
speedy investigation, at a full hearing, and to consult the equity 


of the case. 


It is ordered, that these bills and answers, together with their 
respective exhibits, be referred to the Clerk of this Court, who is 
hereby directed to proceed forthwith and without delay, to notify 
to the complainants and defendant, that he will receive and hear 
at his office, at a time to be appointed by him, all evidence in aid 
of, or against the bills and answers, so far as that evidence may 
relate to the persons named as devisees in the will of Robert Bol- 
ton, and the issue of such devisees living, appearing to be entitled 
to the property in dispute ; to report also, with expedition, on 
suchevidence, and onall other matters which may be submitted to 
him, by complainants and defendant, on the validity, or defective- 
ness of the title of complainant John Bolton, to the propeity upon 
the alleged transfer of which, he seeks a specific execution. 


And it is further ordered, that the complainant have leave to 
file his general replication, and that this cause be set down for a 
hearing, during (if practicable) the present term, to abide the fur- 
ther order of this Court, as to its continuance, upon the said re- 
port of the Clerk—and that this injunction be continued until the 
said report shall have been notified to this Court as filed, or until 

Part 1.—S. 
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this Court shall have given its further order, on the motion for a 


dissolution of said injunction. 


For complainants—Harris & Haspersnam. For defendant— 


Buttocu, Law & Jackson. 





By the Act of the General Assembly of Georgia, passed 23d December, 1830—the Judges of 
the Superior Courts of the counties of Chatham, Richmond and Bibb, respectively, are author- 
ized to appoint a master in equity. As that Act leaves the compensation of the master, to be 
determined “ by the Court and Jury trying the particular cause,” it would seem that the 
doubt entertained by the Court, in the above decision, whether a Jury was indispensably ne- 


cessary, in a chancery case, under our judicial system, can no longer exist—Vide Acts of 1830, 


p. 57.—( Ed.) 
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Tue Stare vs. P. L. Wicks. 


Habeas Corpus. 


Where it appears upon a charge of homicide, that there are favorable circumstances in the 
case, and there is a presumption, that the prisoner has been guilty of manslaughter only— 
the Court will exercise its discretion by admitting bail. 


THE prisoner being brought up, his counsel moved that he be 
admitted to bail upon the grounds, that it appeared from an ex- 
amination of the affidavits returned, as taken before the com- 
mitting Magistrate, and the Coroner, that the offence with 
which the prisoner stood charged was manslaughter, and that 
if such should not be the impression of the Court, yet there 
was a presumption of innocence, and many favorable circum- 
stances, which called upon the Court to exercise its discretion, 
to the extent of the prisoner’s application—and that he was 
prepared to give any bail and security the Court might require, 


By CHARLTON, Judge. 


There are favorable circumstances in this case, and there is a 
presumption, that the prisoner has only been guilty of man- 
slaughter, and therefore, supported as I am, by numerous author- 
ities, which, under a similar combination of circumstances, have 
admitted to bail. 


It is ordered, that the prisoner be discharged upon his entering 


into recognizance before the Clerk of this Court, himself in two 
thousand dollars, and two good securities to be approved of by 
the Court in two thousand dollars each, to answer to such bill of 
indictment as may be preferred against him during the present 
term. 
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Josepn CummMINGc—PLirr. 1N ExrcuTion, & ExLeazar Earty— 
CLAIMANT. 


If the mortgagee of personal property fail to record his mortgage, a bona fide purchaser, 
claimiug under mortgagor without notice, will be entitled to retain the property. 


A purchaser for valuable consideration without notice, actual or constructive, will be pro- 
tected, though he purchase from one who had notice. 


Possession of persgnal property is prima facie evidence of title. 


By CHARLTON, Judge. 


THE decree, or rather verdict of the special Jury in this case, 
presents the following facts for the decision of the Court. 


“‘We find that the negro William was levied on by virtue of 
an execution founded on the foreclosure of a mortgage, from 
Benjamin W. Leach to Joseph Cumming—that when the levy 
was made, William was in Early’s possession—that Cumming, 
on the 7th July, 1819, sold the said negro to Leach, and took the 
mortgage above mentioned, dated 7th July, 1819—that Leach, on 
the 12th August, 1819, sold the negro to E. Wallen, by bill of 
sale—that at the time Wallen purchased from Leach, he knew of 
the mortgage of Cumming, and that the same was unsatisfied— 
that the bill of Cumming to Leach and Leach to Wallen, were 
both recorded 16th August, 1819—that Cumming’s mortgage was 
recorded on the 19th January, 1820—that on the 28th December, 
1819, Early purchased the said negro from Wallen for a valua- 
ble consideration, and without any notice of the existence of 
Cumming’s mortgage. There was no conveyance in writing 


from Wailen to Early, but the sale yas made by parol, and the 


delivery of the said negro to Early. If upon this finding of facts, 
the Court should be of opinion that Early is entitled to the negro 
claimed—then we find the property levied on not subject to the 
execution—if the Court should be of opinion that Cumming is 
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entitled, we find the property levied on subject to the execution, 
and assess therefor, the sum of $400 damages and costs of suit. 
25th January, 1822. ALEX’R TELFAIR, Foreman.” 
The plaintiff in execution, upon whom the burthen of proof lies, 
according to our judicial system, gives in evidence a mortgage 
from Leach to him of this negro, thus levied upon to satisfy the 
execution, issued on the foreclosure of his mortgage, and the 
question is, whether this lien, of which Wallen had notice, is to 
affect the proprietary interest of the claimant Early, who had no 
notice of the incumbrance, and who purchased for a bona fide, 
and valuable consideration. It is conceded, that Cumming’s bill 
of sale to Leach, and Leach to Wallen, were both recorded 16th 
August, 1819, and that Leach’s mortgage to Cumming was regis- 
tered 19th January, 1820. The statutes referred to by the attor- 
ney for plaintiff in execution, are all calculated for, and intended 
to prevent fraud, by requiring a registry of the lien or incum- 
brance. Record the conveyance or mortgage, the world has then 
notice, and the purchaser pays his money for the property, under 
all the penalties and consequences of, caveat emptor. As it re- 
lates to a chattel, or personal property, like that in controversy— 
the indicia of title are, possession and bill of sale... Possession 
itself, is prima facie evidence of title, and unless controverted by 
notice on record, or, other notice, of a better or more legal inter- 
est, will protect a vendee for valuable consideration. I say other 
notice, because any information which may put the vendee on his 
guard, or suggest the propriety of inquiry, will save and preserve 
the lien of the mortgage. The records were, at the date of Ear- 


ly’s purchase, silent as to this lien, and no other notice was fur- 


nished, to awaken suspicion as to Wallen’s title. 

Upon the clearest principles of law then, the dormant and con- 
cealed mortgage of Cumming, (technically concealed, because 
not registered, or personally communicated,) cannot defeat the 
validity of the sale and delivery of the negro, from Wallen to 
the claimant Early—and therefore, it is the opinion of this Court, 
that the property is not subject to the execution. 
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Tue State vs. CALVIN AND OTHERS. 


Indictment passing Counterfeit Bank Notes. 


The right of a prisoner under the laws of Georgia, to have a copy of the indictment, and a list 
of the witnesses who gave testimony before the Grand Jury, is waived by not making the de- 


mand before arraignment. 


The Court on motion of the Sol. Gen. and upon reasonable notice to the prisoner, (charged with 
felony or with a crime, which might subject him to penitentiary imprisonment for three 
years,) will permit the names of witnesses to be indorsed on the indictment, who did not give 


testimony before the Grand Jury, and such witnesses may be examined before the Petit Jury, 


But without such notice, such witnesses cannot be sworn or examined. 


By CHARLTON, Judge. 


BILLS of indictment have been found against the prisoners, for 
offences which may subject them to an imprisonment in the 
penitentiary, for a longer period than ¢he term mentioned in 
16th Sect. llth Div. of the penal code. That section is in 
these words: ‘“ Every person charged with a felony, or any 
offence which may subject him, on conviction, to an imprison- 
ment in the penitentiary for the term of three years, shail be 
furnished previous to his arraignment, with a copy of the in- 
dictment, and a list of the witnesses who gave testimony before 


the Grand Jury.” 


After the arraignment of these prisoners, their counsel applied 
for copies of the indictment, as a matter of right, under this sec- 
tion of our penal code. I then was of opinion, that the applica- 
tion came too late, for, though the Janguage of the section was 
imperative and mandatory upon the prosecuting officer of the 


State, yet it was a right, ex debito justitie, only previous to ar- 


raignment. In other words, that the prisoners might refuse to be 


put upon their arraignment until furnished, as this section directs, 
with “‘a copy of the indictment, and a list of the witnesses who 
gave testimony before the Grand Jury ;” but that the neglect or 
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omission to demand this copy of the indictment and list of the 
witnesses on the arraignment, was a waiver of the right, and left 
it discretionary with Mr. Solicitor General, after arraignment, 
whether he would or would not furnish a copy of the indictment 
and list of witnesses. This section of the penal code was bor- 
rowed from the criminal law of England, in relation to treason; 
and the opinion I expressed when the application was made in 
behalf of the accused, has since been strengthened and confirmed 
by reference to English authorities. By the Stat. 7, W. 3, c. 3, 
it is enacted—that the prisoner shall have a copy of the indict- 
ment—(which includes the caption, but not the names of the wit- 
nesses,) five days at least before the trial, that is, upon the true 
construction of the Act, before his arraignment; for then is the 
time to take any exceptions thereto, by way of plea or demurrer. 
( Fost. 229, 230. Dougl. 590.) By consenting to the arraignment, 
the prisoner admits that he has had a copy of the indictment, or 
waives the benefits he might otherwise claim under the section 
referred to, of the penal code of Georgia. The statute of Wil- 
liam, also directs, in cases of treason (it enumerates) that the pris- 
oner shall have a copy of the panel or jurors, two days before his 
trial. This statute is as imperative as the law of this State, and 
still it has been decided, “if there is any objection to this copy, it 
must be objected to before the plea. For the copy is given the 
prisoner to enable him to plead; therefore, by pleading, he ad- 
mits that he has had a copy sufficient for the purposes intended 
by the Act.” (4 State trials, 668.) A similar concession is in- 
volved, under our system of criminal law, by neglecting, or omit- 
ting to demand copies of the indictment and list of witnesses, on 
the arraignment; for at that period, the prisoner pleads orally, 
which it is the duty of the Clerk to place upon the minutes. One 
of the counsel for the prisoners, Wayne, has since expressed his 
acquiescence in the decision of the Court, and has referred me to 
a case in Salkeld, in support of it. The doctrine now on this 
point, is settled, and will remain unshaken, until subverted by 
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legislative interference. Another motion has been made by Mr. 
Solicitor before me, at Chambers, to permit him by order of 
Court, to indorse upon these bills of indictment, the names of five 
additional witnesses, one of whom could not have given testi- 
mony before the Grand Jury, because he was then in Charleston. 


The motion is opposed and resisted by the counsel for the pris- 
oners, upon a variety of grounds ; by Wayne and Cuyler, because 
of its hostility to a decision of this Court, in a case tried at the 
last term, in which it is said, the Court determined, that no wit- 
ness could be examined at the trial of the accused, whose name is 
not on the indictment, among the list of witnesses who gave testi- 
mony before the Grand Jury: by Mr. D’Lyon, because the de- 
cision in the case referred to, was subsequently acted upon, and 
confirmed in Gates’s case, to whom a new trial was awarded, at 


the same term, upon the objection, that a witness was sworn and 
examined on his trial, whose name had not been indorsed on the 


bill of indictment, among the list of witnesses who gave testimony 
before the Grand Jury: and because adding these names now, 
would operate as an amendment, or alteration of the record, which 
could not be done in a criminal case; by Mr. Wilde, because in- 
dictments were not within the statutes of Jeofail: and these addi- 
tional names upon the record, would, as contended for by D’ Lyon, 
operate as an amendment; and because the motion, if acceded to 
by the Court, deprives the prisoners of all the kind and merciful 
benefits of the penal code, intended for them—the principal of 
which was, that the prisoner might have time to inquire into the 
characters of witnesses. 


Mr. Habersham, of counsel for the prosecution, did not believe 
that the decision of the Court in the case referred to, went to the 
extent urged by the counsel for prisoners: and if it did, it ought 
to be considered as a nisi prius adjudication, which given under 
the impulses and suggestions of the moment, amidst the heat of 
forensic diseussion, was always liable to errors; and if it con- 
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tained any, upon the ulterior and grave reflection of the Court, it 
was its bounden duty to correct those errors, by its judgment de- 
livered more deliberately. It might be done on this motion and 
the public justice required that it should be now conclusively set- 
tled and understood, whether, under a sound construction of this 
section of the penal code, witnesses upon whose testimony the 
State might rely for a conviction, were prohibited from being 
sworn and examined before the Petit Jury, because they were 
not found in the list of witnesses who gave testimony before the 


Grand Jury. 


Mr. Bond, the Solicitor General, said this motion could not be 
fairly viewed, if it was thought that it assailed the beneficent in- 
tention of the Legislature of Georgia. The intention of the law 
was, and its reason was, to enable the prisoner or the accused to 
inquire into the character of the witnesses: that this motion, if 
granted, afforded an opportunity of making such inquiry, and that 
therefore, the intention of the Legislature, (which is admitted to 
be the foundation of every exposition of the penal code,) being 
ascertained, this motion could not be considered in violation of it. 
It was also urged in behalf of the motion, that the application to 
record the names of these witnesses did not militate against the 
decision in the case mentioned, because the witness in that case 
was rejected upon the objection, that no sufficient notice had been 
given of the intention to place her name on the indictment, among 
the names of the witnesses who had given testimony before the 
Grand Jury ; and that the distinction was supported by a decision 
of my predecessor. Upon the weight of these reasons in support 
of and against the present motion, I have now to decide—1. 
whether such was the intention of the Legislature, as is contended 
for by the Solicitor General—and 2. whether that intention as 
contended for, is in accordance with the decisions of this Court. 


Ist. As to the intention of the Legislature. It has been men- 
tioned, (and therefore I am at liberty to say) that the penal code 
Part 1.—T. 
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of Georgia was framed by Mr. Harris and myself, under the ap- 
pointment of the then Governor of the State. We felt anxious to 
adopt the criminal law of our ancestors, to the republican institu- 
tions of this country, and with that feeling as the pole star of the 


duty confided to us, we endeavoured to place the accused upon as 
high a scale of dignity, as was dictated by the wide difference be- 


tween a citizen of a republic, and the subject of a monarchy. We 
consequently infused into the system (which the Legislature of 
Georgia did us the honor to adopt,) every principle of mercy and 
indulgence which that contrast suggested. We placed a citizen 
of Georgia, or any person, committing an offence against her good 
order and government, (which inflicted upon him, or her, a peni- 
tentiary punishment for the term mentioned in this section of the 
code,) upon the same footing as a subject of England, charged 
with treason. We considered that the best men, under the sound- 
est impressions of moral, religious, and political obligations, might 
commit the crime of treason, who would from their souls abhor, 
and be the first to punish the unfortunate creature who had com- 
mitted the offence of petit larceny. Under this impression, we 
also thought, (at least I did,) that the privileges intended by the 
statutes of England to persons charged with treason, ought to be 
extended to persons charged with a felony, which subjected him 
to a penitentiary offence. In short, that reason required the same 
indulgencies to the one, that were awarded to the other. In foro 
celi there could be no distinction. Hence the introduction of this 
section into the penal code. It was an adoption of the humane 
provisions of the British statutes, in relation to treason, which 
ought to apply to an American citizen, charged with felony. The 
statutes of England to which I allude are the statutes of Wm. III, 
c. 3, and 7 Ann, c. 21. The statute of Wm. requires, as before 
stated, that the prisoner shall have a copy of the indictment be- 
fore his arraignment: and the statute of Ann, that the prisoner 
shall not only have a copy of the indictment, but a list of the wit- 
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nesses to be produced, and of the jurors impanneled, with their 
professions and places of abode, the better to enable him to make 
his challenges and defence. The reasons of the indulgencies are, 
that the prisoner may inquire into the characters of the witnesses 
and qualifications of the jurors. These are the reasons which in- 
fluenced the framers of the code, and as I presume, the Legisla- 
ture of Georgia. 


2. As to the decisions of this Court. 


I certainly decided at the last term in the case so repeatedly 
pressed upon my recollection, that a witness who had not been 
sworn to give testimony before the Grand Jury, could not be sworn 
and examined on the trial of the accused before the Petit Jury. 
My reason for this decision was founded upon the reason as- 
signed by the British Jaw, that the accused ought to have an op- 
portunity of inquiring into the character of the witness. The 
sudden and unexpected presentation of the witness prevented this 
inquiry, and therefore she was rejected. This was the decision 
in the case, and it must, or.ought to be remembered, by every 
person who heard the opinion. But suppose that notice had been 
given by Mr. Solicitor, that he intended to apply for a witness’ 
name, to be recorded on the bill, which notice allowed time for 
an inquiry as to character, was not this a compliance with the re- 
quisition and object of the penal code? My predecessor has said 
that it. would be, and, cessante ratione, cessat et ipsa ler. Myr. 
Wilde, of counsel for the prisoners, has pressed upon me the 
maxim stare decisis, that it is better erroneous decisions of the 
Court should be adhered to, than to be dependent on the contra- 


rious oscillating opinions of this Court. I answer stare decisis— 


and upon that maxim this case under the present motion shall be 
decided. 


It is therefore ordered, that the names of the witnesses men- 
tioned in the motion of Mr. Solicitor, be recorded in the list of 
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witnesses on these bills of indictment who gave testimony before 
the Grand Jury. 


For the State—Bonp, Solicitor General, & Hasersuam. For 


the prisoners—WayNE, Cuvier, D’Lyon & WILDE. 
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IN THE MATTER OF THE PRESENTMENTS OF THE GRAND Jury. 


The presentment of a Grand Jury, will on motion, founded on sufficient reasons, be expunged 


from the minutes. 


The justices of the Inferior Court are eligible to legislative and military appointments, in ad- 
dition to their judicial duties, and if so elected, and the respective duties happen to be contem- 
poraneous, may elect which to perform. 


By CHARLTON, Judge. 


This is a motion of Mr. Solicitor General to expunge from the 
minutes of the Court a presentment of the Grand Jury of this 
term, in the following words. ‘“‘ We present as an evil of no 
small magnitude, the failure of the sitting of the Inferior Court 
of this County, for ordinary purposes.” The motion is founded 
upon these reasons: (authorized by the justices to be assigned 
for the failure of the Court,) that two of the justices of the 
Inferior Court, were at the time the Court for ordinary purpo- 
ses should have been held, in the discharge of their duties as 
members of the General Assembly, and that another was com- 
pelled from indisposition, to visit the upper Country. 


The Inferior Court, sitting as a Court of ordinary, is com- 
posed of five justices. Three were absent for the reasons as- 
signed, and these reasons were assigned by Mr. Justice Harden, 
who was heard at the bar of this Court. My opinion is there- 
fore required upon the sufficiency of this apology, for the appa- 
rent neglect of duty, on the part of the justices of the Inferior 
Court. I can only say that these gentlemen have assumed capa- 
cities, and undertaken to discharge functions, which, it is true, are 
allowed by law, but which may occasionally be in hostility, each 
with the other. As members of the Legislature, they make 
laws; as justices they are required to expoundthem. In one 


case it is jus dare, in the other it is jus dicere. In short it is a 
peculiar, and perhaps, by all the world may be thought, a singular 
feature in the Constitution of Georgia, that justices of the Infe- 
rior Court having co-equal and co-extensive powers with this 
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Court (the highest tribunal in the State,) in civil cases, with few 
exceptions, should be eligible as members of the Legislature, 
when the Judge sitting here is considered one of the departments 
of the government, and therefore ineligible to the Legislature. It 
may be considered as a still greater anamoly, that the justices of 
the Inferior Court, of each county in the State, having then co-equal 
and co-ordinate powers (with the exceptions contained in the Con- 
stitution and laws,) should not be required to have any professional 
knowledge or experience, and may at the same time be invested 
with the highesst military ranks, within the gift of the people or 
the government. It may appear still more extraordinary, that this 
branch of the judicial department, should be chosen by the people 
and possess the powers of a Court of ordinary, powers arising as 
they do, on the interests accruing under wills and testaments. 
With these representations of the powers attached to the justices 
of the Inferior Court, and the persons of whom that Court may be 
composed—coinposed in reference to the other capacities they 
may assume, it may be asked whether if the people so will it, the 
justices of the Inferior Court may not make the election, as to the 
judicial, legislative, or military duties, they may be required to per- 
form, if the requisition on these duties, should happen to be con- 
temporaneous? Tanswer in the affirmative—because the people by 
electing justices of the Inferior Court, as members of the Legis- 
lature, have waived the sessions of the Court, which but for this 
election would have been held. The people by such election have 
considered, that the judicial shall give way and be postponed to 
the discharge of the political duties, which such election has im- 
posed upon the justices. Such was the decision of the citizens of 
this county in electing two justices of the Inferior Court, and at 
the time the Court should have been held, they were in perfor- 
mance of their political duties, and the other incapable of acting 


from indisposition. The presentment therefore cannot be sup- 


ported in its character of animadversion, and must be expunged 


from the minutes. 
Motion granted. 
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J. HoweELl, OTHERWISE CALLED Joun Bisnop. 


Indictment for passing Counterfeit Forged Notes. 


The 49th Sec. of the 6th Div. of the penal code of Georgia'prescribes the punishment to be 
inflicted on a person who shall falsely and fraudulently make, sign or print, &c. any counter- 
feit note or bill of a bank, &c. The 52d. Sec. declares, that if any person shall falsely and 
fraudulently pass, pay, &c. any false, forged, counterfeit or altered note as aforesaid, &c. 
Held, that the latter section must be taken in connexion with the former—that the term coun- 
terfeit was sufficient without the addition of the words “ in imitation of’ “ or purporting to 


be’”’—and that there was no repugnancy or inconsistency in the sections. 
An indictment must pursue the very words of the statute, upon which it is founded. 
But it is sufficient, if the counts taken collectively pursué the words. 


he indictment charged that the counterfeit bill was a note purporting to be a note of the P. & 
M. Bank of So. Ca. which was the name given by the charter ; the tenor of the note as set 
forth, was “‘ The President, Directors & Co. of the P. & M. Bank of So. Ca.’’ ; Held, that the 
addition of the words “ The President, Directors & Co.” in the note, was a mere designation 
of the persons composing the corporation who made themselves liable for the payment of the 


note, and that there was no variance or repugnancy between the tenor and purport. 


A Bank bill issued by an institution taking its franchises from State authority for the mere le- 
gal conveniences of a corporate body, is not a dill of credit, within the inhibition of the Con- 


stitution U. 8. 


In an indictment for forgery it is not necessary to allege an intention to defraud, where the 
statute, upon which such indictment is founded, does not contain these terms—such intention 


is embraced in the words “ falsely and fraudulently.” 


Where principal and accessory in a felony are jointly indicted, it is a matter of discretion with 
the Solicitor General, whether they shall be jointly or severally tried, particularly, when 


they have joined in the general issue. 


An accessory jointly indicted with principal in a felony, may be a witness for the State, but it 


seems not for the prisoner. 


Where the charter of a bank required that certain acts should be performed, before it should be 
considered as incorporated—proof that its bills were received by the public officers of the 
State granting the charter, in payment of public debts, and that such bills were in general cir- 
culation in said State, held sufficient evidence on an indictment for counterfeiting its bills, that 


the conditions had been complied with, and that the bank was an “ incorporated Bank.” 


On an indictment founded on a statute, for the forgery of a bank note, it is sufficient to prove it 
counterfeit by proof of any imperfections. It is not indispensably necessary to disprove the 
hand writing of the payee or President. One skilled in the matter is competent to prove by 
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a comparison with a genuine bill, that the note, the subject matter of the indictment, is a 
counterfeit, 
Presumptive evidence will be received in proof of any fact involved in a criminal prosecution. 


If the evidence raises a violent presumption that the offence for which the prisoner is indicted, 


was committed in the county where he is tried—it is sufficient. 


The penal code of Georgia prescribes the punishment for counterfeiting, &c. the note of any 
incorporated bank “ whose notes are in circulation in this State.” Is the word “ are’’ to be 
construed as relating only to banks, whose bills were in circulation in this State at the time of 


the passage of the act.— Quere. 


By CHARLTON, Judge. 


THE first indictment preferred and found against these persons 
charges in the first count, Russell Calvin, with the offence of 
falsely and fraudulently passing a counterfeit note, purporting 
to be a note of an incorporated Bank, which notes are in circu- 
Jation in the State of Georgia; and it further charges in the 
form of a distinct accusation, Samuel Jones, Henry J. Howell, 
otherwise called John Bishop, with being severally accessories, 
advising and encouraging Russell Calvin in and to the perpe- 
tration of the felony. The second count charges Russell Cal- 


vin, with having committed the offence of falsely and fraudu- 


lently altering a counterfeit note, purporting to be a counterfeit 
note of an incorporated Bank, whose notes are in circulation in 


this State. Another accusation is appendant to this Court, charg- 
ing Samuel Jones and Henry J. Howell with severally being ac- 
cessories, feloniously advising and assisting in, and to the felony 
of this Count. There is a third count, which charges Russell 
Calvin with having committed the offence of falsely and fraud- 
ulently tendering in payment, a counterfeit note, purporting to 
be a note of an incorporated Bank, whose notes are in circula- 
tion in this State, and the appendix, or supplemental accusation 
to this Count, charges Jones and Howell with being severally 
accessories, advising and encouraging Calvin, in and to the 


perpetration of the crime. 
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The Grand Jury, upon these accusations against Calvin, as 
principal, and Jones and Howell, as accessories, returned “ True 
Bill.” The prisoners were arraigned—upon that arraignment 
pleaded “ Not Guilty”—and the usual issue being joined by Mr. 
Solicitor General, they were on their trial by the Petit Jury, 
found “ Guilty.”” Another bill had been preferred against them, 
charging in the first count, Russell Calvin, with the offence of 
falsely and fraudulently passing a counterfeit note, purporting to 
be a note of an incorporated Bank, whose notes are in circulation 
in the State of Georgia ; with the additional accusation as charged 
in the first count, of the first indictment. The second count of 
this indictment is the same as in the first indictment with a simi- 
lar charge, against Jones and Howell, as accessories. The third 
count, of this indictment, charges Russell Calvin with having 
committed the offence of falsely and fraudulently passing a forged 
note of a Bank, whose notes are in circulation in this State ; and 
to this count is likewise added, in the form of a distinct accusation, 
a charge agains( Jones and Howell, with being severally accesso- 
ries, advising and cneouraging the principal, Calvin, in and to 
the perpetration of the felony. In all the aceusations, the appen- 
dices of the primary counis ef both indictments, the prisoners, 
Jones and Howell, 21e charged, as accessories before the fact or 
perpetration of ihe felony. Upoi this indictment the Grand Jury 
returned “ True Bill.” The prisoners were arraigned, as upon 
the other, plead “ Not Guilty”’—and upon which Mr. Solicitor 
General joined issue. The Petit Jury returned a verdict of 
“Guilty,” against Calvin and Jones, and of * Not Guilty,” 
against Howell. Motions are now submitted in arresi of judg- 
ment, assailing and associating the intrinsic defects of each of 
these indictments, and for a new trial, for reasons dehors the re- 
cord, if the causes assigned in arrest of judgment, should be over- 
ruled, or deemed insufficient by this Court. The following rea- 
sons, why the judgment should be arrested, are assigned and placed 


in the following order, in the notice served on Mr. Solicitor 
Part 1.—U. 
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General. 1st. Because the 52d Sec. of the 5th Div. of the penal 
code, is inconsistent, repugnant, and void.* 2d. Because the in- 
dictment doth not pursue the words of the Act. 3d. Because the 
purport and tenor of the bill laid in the indictment, is inconsistent 
and repugnant. 4th. Because the indictment does not charge in- 
tention to defraud any person, or body politic or corporate. 5th. 
Because the indictment charges the prisoner, Russell Calvin, 
with passing and altering a forged note, purporting to be a note 
of the Planters’ and Mechanics’ Bank of South Carolina, and 
avers, that the said Bank, is an incorporated Bank, of the State 
of South Carolina, when no State, can constitutionally charter a 
Bank, with powers to issue bills of credit, and a Bank bill, or note, 
is within the true intent and meaning of the Constitution of the 
United States, a bill of credit. 6th. Because the prisoners were 
refused by the Court the legal right of severing in their defence, 
and were coerced to go to trial jointly. 


The accusation against the prisoners is founded on the 52d Sec. 
of the 6th Div. of the penal code of Georgia, which is in these 
words: “If any person shall falsely and fraudulently, pass, pay, 
or tender in payment, utter or publish, any false, forged, counter- 
feit or altered notes, bill, check, or draft, as aforesaid, knowing 
the said to have been falsely and fraudulently forged, counter- 
feited, or altered, the person so offending, shall, upon conviction, 
be punished by imprisonment at hard labor, or in solitude, in the 
penitentiary, for any time, not exceeding ten years.”” This sec- 
tion must be taken in connexion with the 49th, which enacts :t 
‘If any person shall falsely and fraudulently make, sign, or print, 


or be connected in the false and fraudulent making, signing, or 


printing, any counterfeit note, or bill of a Bank of this State, or 





* The 6th Sec. of the seventh division of the penal code passed 23d December, 1833, is in the 
same words with the section above referred to. 


t The 3d Sec. of the seventh divison of the penal code of 1883, is the same, with the section 
above referred to. 
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the note, or bill, of any incorporated Bank, whose notes or bills 
are in circulation in this State, or falsely and fraudulently cause, 
or procure the same to be done, said person, on conviction, shall be 


punished, by imprisonment in the penitentiary, at hard labor, or 


solitude, for any period, not exceeding ten years.’ Ist. The first 
cause assigned in arrest of judgment is, that this 52d section of 
the penal code, thus extracted, and placed in connexion with the 
49th section, is inconsistent, repugnant and therefore void. This 
objection has been pressed upon my attention by the counsel for 
the accused, with great ingenuity and learning, and the first im- 
pressions imbibed, under the influence of their argument, were 
with some difficulty removed, by the suggestions of the counsel 
for the prosecution, aided by the construction, derived from the 
best considerations I could bestow upon it. The case of the Uni- 
ted States vs. Zebulon Cantril, 4 Cranch, 167, certified, from the 
Circuit Court of this district, and decided in the Supreme Court, 
was cited, as fully supporting the alleged repugnancy of this sec- 
tion of the penal code of Georgia. The following are the words 
of the Act of Congress, upon which Cantril was indicted: “If 
any person shall utter or publish as true, any false, forged, or 
counterfeit bill, or note issued, by any of the Presidents, Direct- 
ors & Co. of the Bank of the United States, and signed by the 
President and countersigned by the Cashier thereof, with inten- 
tion to defraud the said corporation, or any other body politic, or 
corporation, knowing the same to be falsely altered, forged, or 
counterfeited, shall be deemed and adjudged guilty of felony, and 
being thereof convicted according to the due course of Jaw, shall — 
be sentenced, &c.”? The Reporter says, the case was submitted 
without argument, and Marsuatt, C. J. delivered the opinion of 
the Court, that the judgment ought to be arrested for the reasons 
assigned in the record, and these reasons were: “Ist. Because 
the indictment is insufficient and repugnant, inasmuch as it char- 
ges the prisoner with having altered and published as true, a 
certain false, forged, and counterfeit paper, partly written and 
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partly printed, purporting to be a Bank bill of the United States 
for ten dollars, signed by Thomas Williams, President, and G. 
Simpson, Cashicr. 2d. Because the Act of Congress passed the 
Qh of Sunc, 1798, entitled * An Act to punish frauds, committed 
on the Bank of the United States, under which the prisoner is in- 
dicted, or so much thereof as relates to the charge set forth in the 
indictment, is inconsistent, repugnant and therefore void.” The 
judgement was avrosted for these reasons, assigned in the tran- 
seript of the record. The absurdities involved in these reasons 
are, that a man should be found guilty of the offence, of uttering 
and publi-hing as druc, a false, forged and counterfeit note, pur- 
portin. to be a Bank bill of the United States: bul, how could 
that be a false paper, purporting to be signed, by the legal offi- 
ecrs of the Bank, only authorized to sign it, viz: the President 
amd Cashier? and that such false, forged, and counterfeit note, 
was issucd, by order of the President, Directors & Co. of the 
Bank of the United States: but how could that be false, forged, 
and counterfeited, dius éssued by the corporation whose bills it 


purported to be ? 


fi required then, io legal or technical appre- 
hension, vo philological acumen—no application of any rule of 
interpretation, iostanily to perecive upon the contrast of the of- 
fenee charged in the indiciment, with the statete upon which it 
was founded, that the statute was guiliy of » felo de se: and thus 
deprived by tis own hand, of every vital principle, that could con- 
fer cacrey upon it-cl—it was necessarily divested of all means, 
to support ihe sanction, ii had anunouneed. It assumed, it is true. 


the viani form and proportions of an Ae of Congress, and might 


therefore look terrible even in death, but vet, it might be insulted 


and violated in that situation, by the merest pigmy. The intel- 
lect of the Supreme Court of the United States, would certainly 
not condesecnd ty uflurd such explanations as these, but they are 
satisfactory io my humble mind, and must be satisfactory to, and 
adapted to the meridian of every, and the meanest comprehensiun. 
Is this section, of the penal code of Georgia, also guilty of a felo 
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de se? Does it bear that self immolating absurdity contained in 
the Act of Congress? If so, the prisoners are not guilty, and it 
will become my duty to discharge them; Juder damnatur, cum 
nocens absolvitur, will not apply to my conduct, because, the ac- 
quittal will be pronounced by the law, my sovereign, and the sov- 
ercign of us all. Mr. Welde would then see illustrated, the wide, 
and it is to be hoped, the eternal separation, between the sover- 
eign, Law, in a representative democracy, and the caprice of his 
Fastern Sultan; he would sce the difference, in that “ Beauty of 
Holiness” whieh beams from the front of one, operating with in- 
exorable impartiality, according to the mandate of fixed princi- 
ples, and the sic volo, sic jubco, stai pro ratione voluntas, of the 
other. This will be the third time, I have been called upon and 
compelled by judicial duty. to decide upon this execption, to the 
indictment. Considering the Jury as judges of ihe law and the 
fact, Mr. D’ Lyon, ii his defence on the first accusation, addressed 
the Petit Jury. on the suflicieney of this ground, alone, to justify 
a verdict of aequittal, and that they as judges of the Jaw and the 
fact, (so expressly delegated to them, by the 23d See. of the 11th 
Div. of the penal code,) were competcnt to consult their own 
opinions, on his construction of the section, without reference to 
what would be the opinion expressed by this Court. He for the 
first time, cited Caniril’s casc, and contended it was strictly ap- 
plicable to shew, the inconsisteney and repugnaney involved in 
this 52d Sec. of the penal code. The Jury, under the charge of 
the Court, which did not accede to the construction given to the 
section, by the counsel for the accused, (exercised, ii is presumed, 


the full power given thei, to decide upon the law and the facts,) 


and, returned a general verdict of guilty. On the second trial for 


the same accusations, (with a variance between the third count of 
the first indictment, and the third count of the second indictment, 
before referred to,) I may say with the Poet, in his allusions to 
Fame, Vires acquirit eundo—for all the strength, backed by the 


dexterity, science, and its concomitant ingenuity could add, were 
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brought forth at this trial, in aid of the argument first urged, on 
this supposed fatal exception to the indictment. Messrs. Gordon, 
Wayne,-and Wilde, in the order I have thus placed them, con- 
tended for the repugnancy, with the ability that was calculated to 
reach every fastness of the impressions, upon which I charged 
the Jury, and to shake to its very foundation the opinion I had 
given them. These impressions, however, formed under the in- 
fluence and workings of my own judgment and reflection, con- 
firmed as they were, by the then satisfactory, impressive, and lu- 
cid argument of Mr. Davies, counsel for prosecution, who dis- 
posed in detail of all the difficulties presented by the opposing 
counsel, assisted and illustrated as his argument was by the reply 
of Mr. Bond, Solicitor General, I adhered to the opinion, I had 
before communicated to the Jury, and they, I presume, on this 
occasion, as they did on the other, exercised their right of deci- 
ding upon the law and the facts, and returned a verdict of “ Guil- 
ty” against Calvin and Jones, and a verdict of “ Not Guilty” 
as to the prisoner Howell. A third time, this objection, and 
others associated with it, in arrest of judgment, and for a new 
trial, have been discussed, and if any one supposed, after hearing 
the former arguments, that nothing of novelty could be suggested 
in this, he would have discovered, and discovered it with surprise, 
in attending to this wlterius consilium, that the resources of ge- 
nius are infinite, and baffle all calculations as to the amount, 
which may be ever found in its exchequer. I must be excused in 
using a style, and resorting to figures, generally thought incom- 
patible with the usual shrivelled and morose complexion of a 


Judge’s decision. The counsel for the accused, as well as the 


° ® . 
counsel for the prosecution, placed before me their several torches, 


to light, guide, and direct me, in the path of duty, they each wished 
me to pursue; and could torpidness be now expected from me, 
warmed as I have been by the blaze, so profusely shed around 
me? The fault, if any, is with the gentlemen, and to it, I take 


leave to ask for my apology. Mr. Harris, with that synthetical 
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and convincing manner, which always accompany his arguments, 
answered the objections of the opposite counsel, by putting the 
question, as to the import of the word counterfeit. What does it 
mean, (he enquired) in its common acceptation? As defined by 
Orthodox and classical expounders of our language, and in com- 
mon acceptation, it imported, an ‘‘ imitation,” “ likeness,” * re- 
semblance.” In this acceptation it was understood, and taken by 
all mankind. In reference to standard compilers of the words, 
forming our language, the word counterfeit imports nothing more. 
I must be permitted to name a higher authority, than any, or all 
quoted by the learned counsel. My authority is the favorite of 
nature and the muses; and in thus distinguishing him, it is ascer- 
tained at once, that I can only allude to Shakespeare. According 
to numerous quotations, from his works, which crowd upon my 
memory, as in Merchant of Venice: “ What find I here, fair Por- 
tia’s counterfeit ;” in As you like it: ‘* Will then take a good 
heart and counterfeit to be a man;” in Hamlet: ‘The counter- 
feit presentment of two brothers ;” in Othello: “It is a heavy 
night, these may be counterfeits.” I say, according to this cath- 


olic authority, illustrated by these quotations, the word “ counter- 


feit’? means what Mr. Harris has contended for. In thus fixing 
its legitimate import, the gentlemen had two objects in view; Ist. 
To shew, that this universally received and admitted import, must 
have been in the contemplation of the Legislature, and intended 
to be given it, as inserted, and used in the 52d Sec. And ly. If 
so intended, inserted, and used, the word “ counterfeit,” per se 
conveyed every idea, that could be wished, without the addition 
of the explanatory expressions, “in imitation of,”’ or, purporting 
to be found in British statutes, and the Act of Congress, amenda- 
tory of the defective Act in Cantril’s case, which expressions, he 
considered as used in those statutes and that Act, merely ex abun- 
danti cautela. Ina revision of the penal code, in 1817, with this 
case of Cantril staring them in the face, decided in 1807, and as a 
decision of the Supreme Court, and settled law of the nation, the 
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Legislature did amend the 47th Sec. and left untouched the 
52d—thereby, as was urged by Mr. Berrien, one of the counsel 
for the prosecution, consecrating the extensive import in 1816, 
given to the term “counterfeit,” and conveying with almost 
irresistible perspicuity, the intention of the Legislature, as to the 
sense and latitude in which that term was to be taken. If such 


appears to me, to have been the intention of the Legislature, the 


38th Sec. of the penal code, authorizes me, to give it full opera- 
tion. That section declares: “ Every section of this code, and all 
its terms and expressions, shall receive a liberal construction, ac- 
cording to the true intent and meaning, and which may be best 
calculated to carry it into effect.” This section has been called 
by one of the counsel for the prisoners, “section kill all,” and 
“cure all,” a “city of refuge,” to suit the purposes of a State 
prosecution. If itis a “city of refuge,” its gates are opened, as 
readily to the prosecuted as the prosecutor. They are opened, 
whether the application for admission be to demand justice, or to 
seek mercy, from a too liberal exposition of her pure and unso- 
phisticated system of jurisprudence. The public itseif may flee 
to it, for protection, against the assaults of an offender, who, with 
blood stained hands, or the preperty of his fellow-citizens in his 
possession, the fruits of his rapine, may boldly shield himself 
from punishment, under a strict and literal construction of the 
very law, intended for his punishment. It is obvious, therefore, 
that this section is not a “city of refuge,” for the convenience 
and purposes of the prosecutor, but an asylum, a merciful sanctu- 
ary for the oppressed, the injured, or the innocent, in the charac- 
ter he may have assumed or have given to him, of either accuser 
or accused. It is a “city of refuge,” therefore, not like that un- 
der the Mosaic dispensation, designated and intended for the tem- 
porary safety of a fugitive from justice, but a merciful sanctuary 
allowed and consecrated in a Christian republic, for the sover- 
eignty itself, or the individual accused by that sovereignty ; 
whether it was intended by the reason and motives of the law, as 
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interpreted by the common sense of justice, that the former 
should punish, under the facts and circumstances of the offence, 
as defined, or described in the penal code, or, that the latter be 
exempted from punishment. This innovation upon the criminal 
law before existing, was founded upon a respect for all the abso- 
lute rights of mankind, of life, of liberty, of property, and repu- 
tation; particularly as they ought to be respected in this repub- 
lic, and therefore, it was deemed by the compilers of this code, 
that there was no sound reason in giving a strict construction to 
a penal statute affecting life, or liberty, which was not as applica- 
ble to property and reputation. Hence the introduction of this 
section into the penal code of Georgia. Consulting this intention 
then, in reference to the term counterfeit, I am of the opinion, 
that there is no repugnancy or inconsistency in this section, and 
that it bears no analogy to the case of Cantril, adjudicated in the 
Supreme Court of the United States: because the penal code, 
does not require the establishment, that this note should be a 
counterfeit issued by the Bank, and signed by its President and 
Cashier. I have thus disposed of what I considered, and until the 
delivery of this opinion, considered, the most formidable objec- 
tions to any sentence, I was authorized by law to pronounce upon 
the prisoners. It is the result of a thrice argued difficulty, and 
though I have fostered this code as an offspring I had contributed 
to bring into life, yet if the discrepancy, inconsistency and repug- 
nancy had been as apparent, as were attempted to be shewn by 
the counsel for the prisoners, I would have endeavoured to imi- 
tate the Roman Magistrate, and consigned it to the lictors. 


2d. The indictment does not pursue the words of the Act. 
Upon this objection I never had any doubt. The law is thus laid 
down: “If the indictment proceeds upon a statute, the charge 
must in general be set forth, in the very words of the statute des- 
cribing the offence.”’ All the authorities proclaim the same doc- 
trine as found in the books cited by counsel. (2 Russell on 


Part 1.—V. 
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crimes, 14, 95. 2 East, P. C.c. 19, s. 58, p. 985.) The counts 
of the indictment taken collectively pursue the very words of the 
statute, but instead of this, it is contended, (as I understand it,) 
that each count, should contain the very words of the statute. 
This is certainly not necessary, because fraudulently passing 
any false, forged, or counterfeit note, is a substantive offence, so 
is paying such note—so is tendering in payment such note—so 
is altering such note. If substantive offences, they may be dis- 
tinctly charged. They are so distinctly charged, and therefore, 
the context of the indictment, which is the accusation, is conceived 
in the words of the statute, and consequently complies with all 
the requisitions of the authorities cited. 


3d. The purport and tenor of the bill laid in the indictment, is 
inconsistent and repugnant. The indictment charges, that this 
was a note purporting to be a note of the “ Planters’ and Me- 


’ and the tenor as set forth in 


chanics’ Bank of South Carolina,’ 
the indictment, “in words, letters, and figures marked,” is a note 
of the “‘ President, Directors & Co. of the Planters’ and Mechan- 
ics’ Bank of South Carolina.” Is not the baptisma] name and 
style of the corporation, alleged with perfect consistency in the 
charge of the indictment and tenor of the bill as set forth in the 
indictment? Where is the discrepancy? The charge in the in- 
dictment is, that it is a note of the ‘ Planters’ and Mechanics’ 
Bank of South Carolina,”’ so, in the tenor it appears to be, a note 
of the ‘ Planters’ and Mechanics’ Bank of South Carolina,” 
which the “ President, Directors & Co.” promised to pay on de- 
mand. The fist section of the Act incorporating the institution, 
declares, that it shall ‘be held and deemed and taken as a body 
corporate, by the name and style of the Planters’ and Mechanics’ 
Bank of South Carolina.” That name and style are charged in 
the indictment, and contained in the tenor, with the addition of a 


designation of the persons composing the corporation, who made 


themselves liable to the payee, under the name and style given to 
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the corporation, by the Legislature of South Carolina. There is 
not then any material or substantial variance, or repugnancy, as 
contended for, particularly as was suggested by Mr. Berrien, un- 
der the 5th section of this Act of incorporation, a note of the de- 
scription contained in the tenor is directed to be considered a 
note of the Planters’ and Mechanics’ Bank of Charleston, South 


Carolina. 


4th. Because of the unconstitutionality of the Act of incorpora- 
tion of the ‘‘ Planters’ and Mechanics’ Bank of South Carolina.” 
This objection was deemed sufficiently important by one of the 
counsel of the accused, Mr. Wilde, to demand, and it did accord- 
ingly put forth, some of the best efforts of his legal and political 
information. The objection is founded on the 10th section of the 
Ist Art. of the Constitution of the United States, which declares, 
among other inhibitions, that “no State shall emit bills of credit.” 
Unless then, these Bank notes, can be considered bills of credit, 
emitted by the State, the Constitution of the United States, is vio- 
lated only by the construction—that these Bank notes, though 
not literally bills of credit, issued directly under State authority, 
and auspices, yet they amount to the same thing, for they are 
bills emitted by a Bank, deriving its existence, and its franchises 
from State authority, and therefore, the State has done that per 
obliguum, which it could not have done directly. This was in 
substance the argument of counsel, and I am therefore called upon 
to declare this charter unconstitutional, upon what is perhaps a 
far fetched, and strained implication, and by one “ fell swoop,” 
not only to annihilate its operation upon this prosecution, but to 
destroy the charters of every Bank in this State, and at the same 
time to proclaim hostilities ad internecionem, against every State 
Bank of the Union. If I should adopt the counsel’s construction 
and do so, it might have the effect to save these men, butits other 


consequences, would be as innoxious, and as little regarded, as 
the terrors of that lava, which purports to flow, from a mock ve- 
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suvius of the pencil. A Judge—a State Judge particularly, is 
not warranted by any power that his department is clothed with, 
to declare an Act unconstitutional—certainly not, by the applica- 
tion of the common rules of interpretation, much less then, under 
a construction, which has resulted from a refined ascertainment, 
of the intention of the framers of the Constitution. On the con- 
trary, the infraction must hurl direct and unequivocal defiance in 


the very teeth of the Constitution. The outrage must be so dar- 


ing and open, that every one may see or feel ii—so obvious and 


apparent, that it requires, on the contrast of the law, and the Con- 
stitution, the simple, unvarnished enunciation from the bench, 
“the law is unconstitutional.’? These are the restraints, I im- 
pose, (and they are restraints, which have been imposed, I think, 
by the opinion of the Supreme Court of the United States,) upon 
the power of the judicial department of government, to declare a 
law unconstitutional. Applying these doctrines, to the charter 
of this Bank, I may be permitted to ask the question, does the 
Act of incorporation directly assail the 10th Sect. of the Ist. Art. 
of the Constitution? I answer without hesitancy, and without 
suffering my mind to be influenced by a doubt, that this Act of 
incorporation does not oppugn the Constitution of the United 
States. These Bank notes are not bills of credit, as meant and 
intended by the Constitution of the United States. A bill of cre- 
dit, emitted by a State, is a bill, purporting to be zssued, and is 
issued directly by State authority. It must be redeemable at its 
treasury—that is, its legislative Bank—signed by the Governor 
as President, the Secretary of State as Cashier, or some other 
officers, as intimately associated with the sovereignty of the 
State.* I would thus describe a bill of credit, emitted by a 





* For the definition of the terms “bills of credit,” as used in the Constitution U. S., see Craig 
et. al. vs. State of Missouri. (4 Peters’ S. C. Rep. 410.) Briscoe vs. the Bank of the Com- 
monwealth of Kentucky. (11 Pet. S. C. Rep. 257,) in which latter case, the definition given 
is, “ a paper issued by the sovereign power, containing a pledge of its faith, and designed to cir- 
culate as money.” p. 314.—(Ed.) 
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State, a description, which is hallowed by the contemporaneous 
exposition of the 10th Sect. of the Ist Art. of the Federal Com- 
pact. Where were the Banks in 1787, to which this inhibition 
could apply? Could the convention have been inspired, and 


looking down the vista of time, see these institutions, springing 


up, at the present epocha, like Hydra’s heads? No, the conven- 


tion did not intend such a prospective operation. Its object and 
intention were most obviously, to inhibit in future bills of credit, 
and that species of paper currency, which the exigencies of the 
Revolutionary War had put in circulation—had inundated the 
country, had become worthless, had impaired, and were even 
calculated to impair the credit of the different States, and if 
permitted to be emitted ad libitum by the States, would ulti- 
mately sap the foundations of the honor and credit of the whole 
nation. In speaking of this revolutionary currency, and its sub- 
sequent phases, it is not I hope improper, in this station, and 
on this occasion, to give it the passing tribute of my respect. 
It was one of those efforts, among others of our brave and suf- 
fering people, which contributed to free my country. It con- 
tributed to scatter on our banner, Thirteen brilliant Stars, under 
whose beams, our fathers, and our countrymen, fought, bled, and 
triumphed ; and if we have now on that Banner, additional Stars 
of greater magnitude, we ought in gratitude to attribute their 
present splendor, to this, among the other efforts, of our glorious 
revolution. The bills of that era, which are now only found in 
the Cabinet of Virtuosi, have, by this section of the Federal Con- 
stitution, a kind of sanctity thrown around them; because no 
other bills of a similar nature, can be emitted, and therefore our 
reminiscences are forever retained, of the agency, this revolu- 
tionary currency had over the destinies of the republic. Bank 
notes possess no analogy to the bills of credit thus meant and in- 
tended in the Constitution. The Act of incorporation, communi- 
cates franchises and attributes affording necessary legal facilities, 


to the operations of the Bank, but in issuing a Bank note, the 
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President, Directors & Co. exercise no greater right, and privi- 
lege, than they before individually possessed. Each, before the 


incorporation, could have issued a promissory note, payable at 


his house or counting room; and the charter therefore, only au- 
thorizes the issuing of a Bank note, or promissory note, in their 


aggregate capacity, with the incidents and liabilities of a corpo- 


ration, which each of the individuals composing, or interested in 
that corporation, could previously have done, in his individual 
capacity. ‘The operations of the Bank are not interfered with by 
State authority, its bills are redeemable at Bank, for which only 
the credit and capital of the stockholders are pledged, its divi- 
dends accrue to the stockholders, its bills are issued upon the faith 
and credit of the Bank, and in no way connected with the fiscal 
arrangements of the State, or blended with the State’s resources. 
Under what aspect then, can a Bank bill issued by an institution, 
taking its franchises from State authority, for the more legal con- 
veniences of a corporate body, and for the ulterior benefits of the 
individuals composing it, under what aspect can a Bank note, thus 
issued, be likened to a bill of credit, emitted by a State? It is not 
even “the counterfeit presentment of two brothers,” there is not 
only no resemblance, but not the most distant family connexion. 
This objection, therefore, must share the fate of others preceding 


it in arrest of judgment, and is overruled. 


Sth. Intention to defraud should have been charged. Some of 
the most important British statutes, on the subject of forgery, 
omit these expressions, other statutes of equal importance contain 
them. The penal code of Georgia, in reference to the section, 
upon which these indictments are founded, and every other sec- 
tion, except the 47th, under the head of “ forgery and counterfeit- 
ing,” avoid the insertion of these terms, thereby establishing the 
distinction, which the Legislature intended, between the crime of 
“forgery,” properly so denominated, and counterfeiting. The 


’ 


terms, ‘falsely and fraudulently,” involve every idea of deceit, 
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whether practised upon an individual or body politic, and super- 


sede the necessity of more fully designating the deceit, on the 
person, or body politic, the counterfeiter had an intention to de- 


fraud. The indictment substantially sets forth the offence in the 
words of the statute, and that is sufficient under our system of 


criminal jurisprudence. 


The 6th ground assigned in arrest of judgment is extrinsic the 
record, and therefore must be considered among the causes as- 
signed for new trials. These causes are: Ist. Because the Court 
coerced the prisoners to be tried jointly, and thereby deprived 
them of a legal privilege, and excluded legal and proper evidence. 
2d. Because the Court charged the Jury, that they had nothing to 
do with the law. 3d. Because the Court charged the Jury, that 
the Planters’ and Mechanics’ Bank of South Carolina, was duly 
proved to be an incorporated Bank. 4th. Because the Court in- 
structed the Jury, that the bills were sufficiently proved to be spu- 
rious, without disproving the hand writing of the payee, Gibbs, and 
the President, Blackwood. 5th. Because the Court instructed the 
Jury, that the 52d section of the penal code, was not repugnant, 
inconsistent, and void. Other reasons are founded on the admis- 
sion of improper testimony, and are thus stated. Ist. By admit- 
ting the witness, Malcomb, to testify to a fact, of which he de- 
clared he had no knowledge, except what was derived from a book 
or writing called the Register, which was not produced. 2d. By 
admitting the testimony of witnesses to prove the bills spurious, 
who were unacquainted with the hand writing of the parties, and 
who could only testify to a belief, founded on a comparison of the 
forged and genuine bills, upon the footing of the*maxim, that 
every one is to be believed in his own art. 3d. By admitting the 
mere letter of the President of the Bank, declaring the bill spuri- 
ous. 4th. Because hearsay evidence was admitted, the witness, 
Malcom), being allowed to testify, that Gibbs had afterwards de- 
clared his name in the bill not to be his hand writing. Other 
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grounds are urged for a new trial, founded upon the absence of 
all evidence to supprt the charges against prisoners. Ist. Be- 
cause no evidence whatever was given, that the offence of Jones 
and Howell was committed in the county of Chatham, or city of 
Savannah. 2d. Because no evidence was given, that the Plan- 
ters’ and Mechanics’ Bank of South Carolina, had complied 
with the condition upon which alone their charter was to take ef- 
fect. 3d. Because the words of the penal code: ‘the bill or 
note of any incorporated Bank, whose notes are in circulation in 
this State,” are in the present tense, and no evidence whatever 
was given, that the notes or bills of the Planters’ and Mechanics’ 
Bank of South Carolina, did circulate in this State on the 20th De- 
cember, 1817.* Iam enjoined by the Constitution of the State, 
to place upon the minutes the reasons of the Court, for refusing 
or granting a new trial, and I must perform that duty in the pre- 
sent case, in reference to the numerous grounds, stated in the mo- 
tion, but the great labor imposed upon me by the presentation of 
so many bases for the motion, will scarcely admit of those detailed 


explanations, I should otherwise bring to the assistance of the 


general reasons, I may assign for my opinions. Ist. This Court 


did not coerce the prisoners to be tried jointly ; it decided, that ac- 
cording to its opinion of the Constitution, and legal prerogatives 
of Mr. Solicitor General, it was discretionary with him, in what 
manner the prisoners, should be tried, whether severally or jointly. 
Over that discretion this Court would exercise no control, unless 
it infringed some established and legal right, upon which the pris- 
oners might claim the interposition of the Court’s authority.t 


The prisoners claimed no right, which I refused to extend to them, 





* The 3d. Sec. of the 7th Div, of the penal code of 1833, contains the same words. 


+ By the 50th Sec. of the 14th Div. of the penal code of 1833, it is enacted “ that when two or 
more defendants shall be jointly indicted for any offence, any one defendant may be tried separ- 
ately, except such offences as require the action and concurrence of two or more to constitute 


the crime, and in such cases the defendants shall be tried jointly.” 
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or that they were entitled to receive. If in severing, the object 
was, each to have his twenty peremptory challenges, (allowed to 
this offence by the penal code,) that object was not stated, and the 
fact is, that twenty peremptory challenges were allowed to each. 
If the object in soliciting separate trials, was, that each might 
avail himself of the testimony of the others, such testimony was 
incompetent, and inadmissible. Where the principal and acces- 
sory are tried together, the accessory may enter into the defence 
of the principal, and avail himself of every matter of fact, and 
every point of law, tending to his acquittal, for he is particeps in 
lite, and this sort of defence, necessarily, and directly tends to his 
acquittal. (Fost. 365. 1 Russell on crimes, p. 55.) Thus al- 
lowing the accessory, to controvert the guilt of the principal, can 
he be examined ez debito justitie, as a witness for the principal ? 
A particeps criminis or accomplice, may be witness for the 
Crown, or here, for the State, against the prisoner, but has the 


prisoner the correlative right of examining the accomplice as his 
witness? I do not, until better advised, understand this to be the 


law. The current of authorities is opposed to it, and no cases 
have been cited, where the trials have been severed, for the pur- 
pose of allowing one charged with a felony, to give testimony in 
favor of others associated with him in the accusation. The infor- 
mation of an accomplice, taken under the requisitions of the stat- 
ute Ph. § Mary, may be read in evidence against a prisoner 
(Leach, C. C. p. 12.) An accomplice may be admitted by the 
magistrates for the Crown. (Ibid, 115, 122, 155, 464, 478.) The 
distinction is, that the State may use the accomplice as a witness, 
but the prisoner cannot. Be this as it may, it is settled by the 
authorities, that the best and most usual course is, to indict, and 
try the principal and accessory together, and if so tried together, 
the accessory cannot ask the indulgence of not being brought to 
trial, until the guilt of the principal is legally ascertained. (1 
Hale, 628. Fost. 365. 1 Hale, 623. 2 Hawk. c. 29, 5, 45. 


Part 1.—W. 
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Fost. 360.) But every difficulty contained in this ground of the 
motion is removed, by a reference to the plea. The prisoners, 
after arraignment, and before they were put on their trial, joined 
in the general issue, and plead “ Not Guilty.” The law upon 
that point is this: “If the principal and accessory appear to- 
gether, and the principal pleads the general issue, the accessory 
shall be put to plead also, and that if he likewise plead the gene- 
ral issue, both may be tried by one inquest. But it seems agreed, 
that if the principal plead a plea in bar, or abatement, or a former 
acquittal, the accessory shall not be forced to answer, till that plea 
be determined.” (2 Hawk. P. C. c. 29, 8, 47. 1 Hale, 624.) 
Charnack’s case, cited from 3 Salk. 80, 81, and so much relied 
upon, only establishes the doctrine, “that if the prisoners (in- 
dicted in that case as principals,) intended to take the liberty of 
challenging separately the allowed number of peremptory chal- 
lenges, they must be tried separately, but by joining in their 


challenges, induced the necessity of being tried jointly.”” Such 


was the course pursued in relation to the prisoners at this bar. 
2d. This ground did not contain the matter of fact, and was there- 
fore waived in the argument. 3d. I did instruct the Jury, that 
the Planters’ and Mechanics’ Bank of South Carolina, was duly 
proved to be an incorporated Bank. The evidence in support of 
this instruction was, Ist. The charter of the Bank. 2d. Oral 
proof of its notes being received by the public officers of South 
Carolina, in payment of debts due the State, and, 3d. Proof of its 
notes being in circulation in this State and South Carolina. 1. 
The charter. The first section of the Act, granting this charter, 
declares that the company constituting this corporation, “are 
hereby incorporated and held, and deemed, and taken, as a body 
corporate, by the name and style of the Planters’ and Mechanics’ 
Bank of South Carolina.” The 2d Sec. that the said company 
shall continue incorporated until Ist January, 1832. Then the 
10th enacting section declares: ‘* That the Bank hereby intended 
to be incorporated, shall not be incorporated, or derive any bene- 
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fit or advantage from any of the clauses or provisions of this Act, 
unless it shall transfer, or cause to be transferred to the Treasurer 
of the lower division, for the benefit of the State, 800 shares of 
the stock of the said Bank, on or before the Ist day of November 
next.” This Act is dated 20th December, 1820. The apparent 
incongruity in the Ist clause of the Act, and the 10th now refer- 
red to, must strike every mind. The Ist clause incorporates ab- 
solutely and without restriction ; the 10th declares that the corpo- 
ration was only intended, until its condition precedent, shall have 
been complied with. But it is not with the incongruity I have 
now to meddle. The question is, that notwithstanding the posi- 
tive unqualified annunciation of the fact of incorporation in the 
first clause, that incorporatien is still dependent upon proof of a 
compliance with the condition, and terms imposed on the incor- 
poration by the 10th enacting clause? I am of the opinion, that 
sufficient proof, for all the intents and purposes of this prosecu- 
tion, has been adduced, to raise presumptions ordinarily equal to 
positive facts, that the transfer of shares was made within the 
limited time by the Act; and the presumptions arise from proof, 
that the notes of this Bank are received in payment of taxes due 
the State of South Carolina, and that they are in general circula- 
tion in that State. Would a Bank with this condition, dare to put 
out its paper, and is it to be presumed that the State would so 
long have acquiesced in this bold infraction of its charter? Be- 
sides, the weight of these presumptions is almost conclusively es- 
tablished by a section of an amendatory Act, passed in December, 
1811. It is the 4th enacting clause, in these words: * The bills 
or notes of the Planters’ and Mechanics’ Bank, originally made 
payable, or which shall have beeome payable on demand.” This 
clause, it has been contended by the counsel for the State, par- 
ticularly Harris and Berrien, is a recognition of the pre-exist- 
ence, and circulation of the notes of this Bank, and consequently, 
an acknowledgment by the State of a compliance with the terms 
upon which it was intended to incorporate the Bank. Iam of that 
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opinion 4th. I am still of the opinion, twice before and oftener 
perhaps expressed, that there was sufficient proof of the spurious- 
ness of these bills, without disproving the hand writing of the payee 
Gibbs, or the president, Blackwood. Many forgeries of instru- 
ments, at common law, render proof of the signatures to the in- 
struments indispensably necessary ; indeed, a sine gua non of the 
investigation; for the plain reason, that every thing might depend 
upon the genuineness of the signatures, and nothing upon the con- 
text of the instrument. One definition of forgery at common law 
is: ‘“ the fraudulent making, or alteration of a writing to the prej- 
udice of another man’s right,” and “a false making, or making 
malo animo, of any written instrument, for the purpose of fraud 
and deceit.” (2 East. P. C. c. 19, s. 1, p. 852, 965.) It would 
seem to be necessary, (I mean generally necessary,) in prosecu- 
tions for forgery at common law, to prove the signatures of the 
persons charged to have been defrauded, for the purpose of proy- 
ing the alteration, or other forgery committed, of a genuine in- 
strument; but cessante ratione, cessat et ipsa lex. The reason 
of the requisition of such proof on an indictment for a common 
law forgery, ceaseth, on its application to the forgery of a Bank 
note. It is true the signatures to a Bank note, are among its vital 
principles, but the genuineness of the signatures does not impress 
a genuine character upon the note; and without any proof of the 
hand writing of the President and Cashier, it is competent, accord- 
ing to authority, and the reason of the thing, to prove the note a 
forgery, by proof of any imperfections, which may shew aliunde 
the signatures, that the note is counterfeited or forged. This 
doctrine is settled by a decision of the Judges of England, in the 
year 1801. (McGuire's case. 2 East. P. C.c. 19, s. 68, p. 1002.) 
It is a case not in hostility with any law of England, which was 
in force in this country previous to our revolution, or that portion 


of it adopted on the establishment of our independent government. 


On this subject, I heard with entire approbation, the suggestions 
of Mr. Habersham, to whose learning and research, I am indebted 
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for this case, the principles of which, however, I had before com- 
municated. Russell, in his compilation of criminal law, vol. 2, 
p. 1507, thus notices this decision: ‘In a case which was refer- 
red to the consideration of the Judges, a conviction for forging a 
Bank note, was holden good, though there had been no testimony 
of the Cashier, at the trial, to disprove his hand writing, as the 
forgery of the note had been proved by other evidence which 
shewed that the instrument was false in all its parts, in the tex- 
ture of its paper, the water mark, the engraving, the ink, and the 
written date of the year, which was in 1798, though the printed 
date under the Brittania was 1799, being altogether proved, to be 


such, as the Bank never made or issued.”’ 


In the present cases, Mr. Malcomb, an officer for years past of 
the Planters’ and Mechanics’ Bank, swore with positiveness, that 
the signature of Lukens, the Cashier, was a forgery, that the vig- 


? was a forgery, and the 


nette encircling the word ‘ Charleston,’ 
number of the bill did not, and could not correspond, from his 
knowledge and inspection of the Register of the Bank, with any 
number issued since the incorporation of the Bank. A few bills 
some years ago, were by mistake falsely numbered 200, (these 
forged bills are below that number,) but that no mistake has since 
been committed. Itis altogether then in my opinion proved, that 
these notes upon which the indictments are founded, are such as 
the Planters’ and Mechanics’ Bank never issued. This opinion 


rests upon the maxim, falsus in uno, falsus in omnibus—the un- 


impeached testimony of Mr. Malcomb, and that of Mr. Mayor 


Morrison, who, under the process he adopted, swore positively 
to the forgery, and ascertained it at an earlier period than some 
of the officers of the Bank itself. Mr. Henry, an officer of the 
State Bank of Georgia, was enabled, by a comparison with a gen- 
uine bill, to swear also, that the forged note of the second indict- 
ment to which evidence was applied, was a counterfeit. As an 


officer of the Bank, Mr. Henry was familiar and conversant with 
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the subject matter, and I received his testimony under the influ- 
ence of the maxim, cuique in sua arte, credendum est. 'The let- 
ters from Mr. Blackwood to the Mayor of this city, the one ac- 
knowledging the notes to be genuine, with the exception as to the 
numbers, and the other retracting that acknowledgment, and de- 
claring the notes to be entirely spurious. These letters were in- 
voked from the Mayor’s possession, by a subpena, duces tecum, 
issued by prisoners counsel. The first acknowledging the genu- 
ineness of the bills, with the exception of the number, was read 
on the cross examination by the prisoners’ counsel, and the other 
would have been read, but at that time was mislaid. It was found 
by the Mayor, and tendered by him the next day in the course of 
his examination. It was not called for by the counsel for the 
prisoner, and its being read as evidence, was resisted for that rea- 
son, but it was permitted by the Court, because it was a continuity 
of the evidence, which had been partially gone into and invoked 
by the subpena duces tecum. I remain of the opinion, it was 
properly admitted: but if improperly suffered to go to the Jury, 
the contradictory declarations of Mr. Blackwood, were favorable 
to the case of the prisoners, and therefore cannot now be consid- 
ered by me, as having influenced the Jury in their convictions. 
The hearsay testimony, attributed to the testimony of Malcomb, 
when speaking of the declaration of Gibbs, comes as a ground for 
granting a new trial with a very ill grace from the counsel for the 
prisoners, because they had before insisted upon the competency 
of declarations of Gibbs to the Mayor, as to the genuineness of 
the alleged bills, with the exception of the numbers, upon the 
ground, that he was a party to the bills in the capacity of payee 
and the confessions and declarations of a party to the record, are 
always admissible. Upon the weight of this law, the declarations 
of Mr. Gibbs, when they favored the prisoner, were admitted, 
and under the same authority were admitted when they operated 
against the prisoners. These contradictory declarations were 


also favorable to the case of the prisoners, and therefore could 
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not have influenced the Jury in the verdicts rendered. Under 
this 4th assignment in the motion made for a new trial, I have no- 
ticed and overruled, with the exception of two—(the remaining 
grounds,) the objections in this voluminous motion, for a new 
trial. And other objections and reasons assigned in the motion, 
not particularly adverted to, in the opinion delivered under this 
4th division of the motion, will be found to have been answered 
in the opinion delivered on the motion in arrest of judgment: the 


two remaining appeals to my discretion for a new trial, are: 


lst. That there is no evidence, that the offence of Jones and 


Howell was committed in the county of Chatham. 


2d. There is no evidence, that the bills of the Planters’ and 
Mechanics’ Bank were in circulation on the 20th December, 1817. 


First. I must confess that amidst the doubts which agitated my 
mind, and weighed upon my conscience, I should have felt satis- 
fied with a verdict of acquittal of these accessories, not from any 
belief of their innocence, but because of my impression, that there 
was no direct evidence, that the offence was committed in the 
county of Chatham. The Constitution requires that the offender 


‘shall be tried in the county where the crime was committed.” 


Is there proof in this case, that the prisoners, Jones and Howell, 
were accessories before the fact to the felony in the county of 


Chatham? It is contended by the Solicitor General, and the 


counsel associated with him, that presumption is proof, and that 
the whole evidence raises a violent presumption, that the crime 
was committed in the city of Savannah, a city in the county of 
Chatham. The Mayor of this city deposed that these men were 
brought to the Police Office under arrest, as concerned in passing 
counterfeit notes. He found in Jones’s trunk or portmanteau, ta- 
ken from the Washington Hall, a large amount of counterfeit 
notes. From their own confessions they had travelled together, 


and two of them put up at the Washington Hall, whence they 
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were conducted under arrest to the Police Office, and it was in 
evidence that an intimacy subsisted between them. Mr. Morri- 
son was examined and addressed as Mayor of Savannah, by the 
Court and by the counsel ; and his reference to the Police Offce, 
must have referred to the Police Office of the city of Savannah, 
If such is necessarily the reference, when speaking of his conduct, 
in this case as Mayor of Savannah, the Hotel kept by the witness 
Newcomb, and called the Washington Hall, must have been sit- 
uated in the city of Savannah, and consequently the crime charged 
against the accessories, is constitutionally proven to have been 
in the county of Chatham, by presumption, as irresistible as posi- 
tive proof; particularly, if it is recollected, that the time occupied 
by the Constables in obeying the mandates of the Mayor, shews 
that the arrest of the prisoners, could not have been at any place, 
beyond the limits of the county of Chatham. This was the argu- 
ment of Mr. Davies, and he concluded by putting the question, 
whether such presumptions did not amount to that proof exacted 
by the Constitution? I can only say, that presumptions may be 
admitted in proof of any fact involved in a criminal prosecution, 
and that the Jury as Judges of the law and the fact, were author- 
ized to decide upon the sufficiency of this evidence as to the lo- 
cality of the offence. It was admitted by Mr. Wilde, that the 
English law is against the application for a new trial in a case of 
felony. (6 Tm. Rep. 625, 6388. 13 East. 416, n. b.) and yet, 
without convincing me, that this is not the law of Georgia, as 
adopted by her penal code, I am called upon to accede to a mo- 
tion which may assail the power given to the Jury as judges of 
the law and the facts, and to assert myself, a discretionary author- 


ity, over their verdict; which, by the law quoted by the prison- 


er’s advocates, it is extremely doubtful if I can exercise. Upon 


this point I give no opinion, and it is reserved for the deliberate 
consideration of the Court, when it shall be presented by the 
State’s prosecuting officer. But it shall influence me on the pre- 
sent occasion, among other reasons and motives, in not disturbing 
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the legal course of these verdicts.* My principal reason for not 
disturbing the verdict is, that justice has been done. 2dly. There 
is no evidence that the notes of the Planters’ and Mechanics’ 
Bank, were in circulation, at the passing of the penal code in 
1817. Admitting that it was the intention of the Legislature of 
Georgia, that it was its policy, and that the grammatical construc- 
tion of the term “ are,”’ confined it to the present tense, and pro- 
tected notes only of incorporated Banks whose notes were in cir- 
culation in 1817, still under the opinion before expressed, these 
notes were at that epoch in circulation. I conclude by assenting 
to, and adopting the opinion of the Supreme Court of North Caro- 
lina, on a motion fora new trial, delivered by Leawell J.: ‘‘ This 
being a case, where the Jury decided not against a flagrant vio- 
lation of duty, but where there may reasonably be a difference of 
opinion, amongst honest men; and it being quite certain, that jus- 
tice has been done, this Court feels it unsafe to interpose, where 


there is a bare probability, that the accused may be innocent.” 
(King vs. Hill. Tm. Rep. No. Ca. vol. 3, p. 211.) 


It is ordered, that the motions in arrest of judgment, and for a 


new trial, be, and are hereby overruled. 


Wipe, D’Lyon, Wayne & Cuyter, for the motions. Bonn, 
Solicitor General, Hasersuam, Harris, Davies & BERRIEN, 


against them. 





* See also Rex vs. Ball. Russell & Ryan’s crown cases (Green’s Jurist Ed.) 99. But see 
Graham on New-Trials, p. 503 et seq. State vs, Simons, Dudley's (Geo.) Rep. 27.—(Ed.) 
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Witiiam J. Spencer vs. Necrors Amy AND THOMAS. 


Certiorari. 


A manumission subsequent to the Act of 1801, not sanctioned by legislative authority is abso- 


lutely void, and produces no change in the condition of the slave. 
Penal statutes cannot have a retrospective operation. 


The Act of 1818, passed in relation to the attempt to manumit slaves illegally, being a penal 
statute, cannot be so construed, as to accumulate the penalties of the statute of 1801 to an act 
committed before the passage of the former statute. 


By CHARLTON, Judge. 


THE question in this case is, whether the will of the elder Spen- 
cer, directing the manumission of these slaves, and the deed of 
the heirs carrying the wishes of the testator into effect, dated 
25th of October, 1808, subjects them to the order and sale of 
the justices of the Inferior Court of Effingham county, under 
the powers delegated to magistrates by the Act of 1818? This 
Court has already decided on this circuit, that a manumission 
by deed, will, or otherwise, subsequent to the Act of 1801, pro- 
duced no legal alteration in the condition of the slave,—that 
the instrument was absolutely void, for any purpose of freedom, 
—and following the language of the statute, that the slave was 
still to ‘all intents and purposes, as much in a state of slavery, 
as he was before he was manumitted and set free, by the party 
so offending,” by giving the instrument of manumission. The 
Act of 1801, is too unambiguous to require the aid of any tech- 
nical interpretation, to comprehend its object and intention. It 
visits with a penalty, the person infracting its inhibition to man- 
umit by private deed, act or, instrument, or in any other manner, 
or form, than the one prescribed, and it places the slave pre- 


cisely in the condition he was before. 


I always feel happy, when I can decide upon the plain expres- 


sion of the law itself, without travelling beyond its context into a 
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field of unnecessary supererogatory learning. I am of the opin- 
ion then, that under the operation of the Act of 1801, these slaves 
remained the property of William Spencer, notwithstanding the 
directions of his will, and the subsequent instrument of manumis- 
sion. And they must now be considered the property of that 
estate; and that interest can only be divested by an Act of the 
Legislature, not impairing the claims of legitimate creditors.— 
The Act of 1818 cannot operate retrospectively, so as to annihi- 
late or accumulate the penalties of the Act of 1801,—because this 
would be repugnant to the best established doctrines in the con- 


struction of penal statutes; and because, as a penal statute it must 


operate prospectively. There was then manifest error in the pro- 


ceedings of the Court below, in considering these slaves, as liable 
to be sold under the sanction of the Act of 1818. 


It is, therefore, ordered, that this case be remanded to said 
Court, with instructions, and it is hereby instructed, to abstain, in 
relation to these slaves, from any further proceedings, under the 
Act entitled an “‘ Act supplementary to, and more effectually to 
enforce an Act prescribing the mode of manumitting slaves in this 
State, to prevent the further migration of free persons of color 
thereto, to regulate such free persons of color as now reside 
therein and for other purposes.” Passed 19th December 1818. 





CHATHAM SUPERIOR COURT. 


Jno. MILLER SURV. FOR USE OF ASSIGNEES vs. JosEPH THORN 


SURVG. CO-PARTNER. 


S. was a co-partner with M. under the firm of M. & S., and with T. under the style of S. & T. : 
after the death of S., M. assurviving co-partner of M. & S., sued T. at common law, as sur- 
viving co-partner of S. & T., upon transactions which had been held between the two firms in 
the life time of S.—held, that such action could not be maintained. 


As a general rule, one partner cannot sue another at common law. 


The same person cannot be plaintiff and defendant in the same suit, at common law. 


By CHARLTON, Judge. 


THIS is a motion for a new trial, upon the following grounds: 


lst. Because a certain book of accounts, said to be a book of 
accounts of Stoutenburgh and Thorn, was permitted to be given 
in evidence to the Jury, without notice to the defendant, to pro- 
duce his books. 


2nd. Because, the entries in said book were admitted as evi- 
dence of certain items in the plaintiff’s account, when it appeared 
that higher and better evidence could and ought to have been pro- 


duced in support of such items. 


3d. Because it was made to appear by evidence adduced by the 


defendant that the plaintiff and the said defendant, were co-part- 


ners in relation to the transactions which were the foundation of 
the action, and therefore the said Court as a Court of law, ought 


not to have entertained jurisdiction of the case. 


4th. Because it appears from the record that the transactions 
which were the foundation of the action accrued between the 
plaintiff and one B. B. Stoutenburgh, as co-partners, under the 
firm of Miller § Stoutenburgh, and the defendant, and the said 
B. B. Stoutenburgh, co-partners, under the firm of Stoutenburgh 
§ Thorn, under which circumstances the said Court, as a Court of 


law, ought not to have entertained jurisdiction of the cause. 
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5th. Because the verdict of the Jury, is contrary to evidence 
and the principles of justice and equity. 


I have held this case under advisement for several days, and 
have experienced much difficulty in forming an opinion upon any 
one of the grounds stated. 


The difficulty has been greatly increased, by the reverence it is 
my duty to pay to a special Jury, clothed as they are in appeal 
cases, with such ample, and almost plenary powers, under the ju- 
dicial Act of Georgia. Satisfied in any case that this verdict of a 
special and enlightened Jury (as the one rendering the verdict, 
was,) is founded on the principles of justice and equity, I would 
with great caution, award a new trial, upon what are called apices 
judices. In this case, I dismiss from my consideration, all the 
reasons assigned why the Court should grant a new trial, except 
the fourth,—and if the record does proclaim what it is said to do, 
this Court, as a Court of law, ought not to have entertained juris- 


diction of the cause. 


It is a fundamental principle, that one partner cannot sue 
another, in a common law tribunal, with one or two exceptions 
to the principles stated by Mr. Harris in his argument, and which 


cannot apply to this case. 


This action is brought by John Miller,—*“ who hath survived 
one Benjamin B. Stoutenburgh, now deceased, who in his life 
time, together with the said John, traded as merchants, and co- 
partners, under the firm of Miller & Stoutenburgh, for the use, 
&e. 


Then the petition sheweth: “That Joseph Thorn, of the said 
“county of Chatham, who hath survived one Benjamin B. Stout- 
‘“‘enburgh, is indebted to your petitioner (the plaintiff,) as survi- 


‘ving co-partner of the aforesaid Benjamin B. Stoutenburgh.” 


Is this “* Benjamin B. Stoutenburgh aforesaid,” the “ one Benja- 


min B. Stoutenburgh” alleged to have been the co-partner of the 
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plaintiff? or does the grammatical construction, and technical 
phraseology of the declaration, refer simply to the “one Benja- 
min B. Soutenburgh,” who was the co-partner of the defendant 
Thorn? These queries present the difficulty, with which I have 
had to contend. It was said by Mr. Habersham, that the lang- 
uage of the record did not announce B. B. Stoutenburgh, the co- 
partner of Miller, as the same Stoutenburgh, whom Thorn had 
survived. There is certainly much strength and plausibility in 
the suggestion, particularly as ‘the term “aforesaid”? may very 
grammatically and sensibly point and refer to the Benjamin B. 
Stoutenburgh who was the co-partner of Thorn—without carrying 
the connexion to the B. B. Stoutenburgh who was the co-partner 
of Miller. On the other part, the term “ aforesaid’? may refer to 
the B. B. Stoutenburgh who was the co-partner of Miller; and 
the strong and almost irresistible presumption is, that the afore- 
said “one B. B. Stoutenburgh,” whom Thorn survived, is the 
identical “one B. B. Stoutenburgh,” whom Miller survived. 
With all my anxiety that this verdict should stand, because I be- 
lieve it is founded in principles of justice and equity, I have in 
vain endeavored to remove from my mind the conviction, im- 
pressed upon it by the record, that the B. B. Stoutenburgh, who 
was the co-partner of Miller, was also the co-partner of Thorn. 
If this is the fact, (and it appears su from the record, and may be 
more strongly confirmed by another investigation,) the unity of 
interest which exists between co-partners—their my et per tout 
seizure, render this substantially a suit by Stoutenburgh, against 
Stoutenburgh—and if so, it exhibits the singular spectacle of a 
man suing himself—and carries in its bosom that self-immolating 
principle, which deprives this Court of a common law jurisdic- 
tion; and if this is not the forum for the contest between the par- 
ties, I am bound to take notice of it, in whatever form it may pre- 


sent itself. 


With these impressions, and because the preponderance of my 
belief is, that B. B. Stoutenburgh, of the firm of Miller &§ Stout- 
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enburgh, was the B. B. Stoutenburgh, of the firm of Stoutenburgh 


§ Thorn—and therefore, in sustaining this action, I authorize one 


partner to sue another, before a common law tribunal, (this case 
not falling within any of the exceptions, that allow such litiga- 
tion,) I am of the opinion that a new trial ought to be granted. 


New trial ordered. 


Harris, for the motion—Hasersuam & BERRIEN, against it. 








CHATHAM SUPERIOR COURT. 


McGowan vs. JoNEs, ET. AL. 


In Equity—Petition for a rehearing. 


Although the practice in Georgia is to associate a special Jury with the Judge of the Superior 
Court, in the determination of chancery causes, there is no Jaw which imposes the necessity 


of such association. 


Jt seems, that the will of a femme covert will have no efficacy, unless there be an agreement be- 
fore marriage giving her the power to make such will, or such right has been conferred on 
her after marriage, by some act analogous to an agreement before marriage—the mere parol 


assent of the husband, is not sufficient to give such a will validity. 
By CHARLTON, Judge. 


THIS is a petition for a rehearing of this cause, decided by ver- 
diot of a special Jury, at the last term of this Court, held in the 
county of Liberty. 


The defendants believe themselves aggrieved by the verdict, be- 
cause, it is contended, that, the complainants could derive, as de- 
visees, no title under the will of the femme covert Mrs. Way, tho’ 
such will was made with the parol consent of her husband ; be- 
cause the words of the will created an express estate tail, in the 
husband, and the bequest being of personal estate, thereby vested 
the interest absolutely in him; and because, the limitation over 
in favor of complainant, is too remote, that being dependent upon 
an indefinite failure of issue. The defendants conceive them- 
selves aggrieved by the verdict, on another ground—that it was 
rendered in opposition to the charge of the Court, on the legal 
validity of the femme covert’s will, made under the parol assent 
of the husband, and not subsequently ratified by any act, equiva- 
lent to an agreement before marriage, that the wife should by 
will, possess a disposing power over any portion of the husband’s 
property, I have had occasion before to decide, that the laws of 
this State are silent on the necessity of a special, or other Jury, 
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in the determination of Chancery causes.* The association of a 
Jury with the Court, in such cases, is merely sanctified by the 
practice, which has long obtained in this, and I presume the other 
districts of this State, under the impression perhaps, that it was a 
positive or implied Legislative requisition, or perhaps, the gene- 
ral cherished predilection for the trial by Jury, in causes of every 
description. Communis error facit jus, as a maxim bearing 
upon this subject, I shall not be the first Judge to subvert; and 
until the pleasure of the Legislature is expressed, I shall permit, 
as heretofore, the co-operation of a special Jury, as required by a 
rule of this Court, in the trial of equity cases. But, bound by no 
law, 1 shall always approach the decree of a special Jury, in an 
equity cause, with much less reverence, than when exercising the 
functions legitimately delegated to them. I shall respect their 
decision upon facts, but if a special Jury, unfolding its own code 
of equity, extracts from it, and applies doctrines, subversive of the 
best established, and, I may add, the most consecrated principles 
of a chancery jurisdiction, I must be suffered to put up the legal 
landmarks, which their discretionary judicial legislation has re- 
moved. In the present case, I was not at all satisfied, that this 
will, though it had passed through the ordeal of an ordinary pro- 
bate, had been made under those circumstances of assent, which 


impressed upon it the character of validity. 


The proposition that a wife cSuld make a will, was not, and 


could not be controverted. That power, may be conferred on 


her by the agreement, and compact of her intended husband, and 


after marriage, by some act of equivalent solemnity. My doubt 
at the trial, (and which I communicated to the Jury,) was, that on 
a review of the authurities, it seemed, that a parol assent, uncon- 
firmed by any act, analogous to the agreement before marriage, 
was not sufficient to give validity to the will. The argument with 





*See note to Bolton vs. Flournoy, et. al., p. 138 supra. Pool vs. Barnet Dudley’s (Geo.) 


Rep. 8.—(£d.) 
Part 1.—Y. 
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which I have been favored, on this petition, has not contributed 
very materially to shake the opinion I then expressed to the Jury, 
and the influence it still possesses over my mind, must justify an 
oider for the rehearing of this very important, and highly inter- 
esting case. It ought not to be expected that I should now ad- 
vert to authorities, and pronounce any definite opinion upon any 
point, raised in this cause, or stated in the petition; for if I did 
so, the special Jury at the ensuing term, would be converted into 
a sort of lit de justice to enregister my decree, and setting down 
the cause for hearing, would also be a mere pro forma arrange- 
ment. I have then only generally tu say, that sufficient grounds 


are stated in the petition of the defendants to grant its prayer. 


And it is ordered, that this cause be reheard, at the next Supe- 
rior Court to be held in the county of Liberty, on the verdict and 
decree rendered by the special Jury. 


Wayne, Berrien & Law, for petition—Hasersuanm, against it, 
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Joun Dor, Ex. pem. Mary LEewpeEN, ET. AL. vs. Ricnarp 
Ror, 1. E. JoHN GRIBBIN, ET. AL. 


Ejectment, Special Verdict, Judgment of the Court and Appeal. 


An appeal cannot be entered from the judgment of the Court founded on special verdict. 
By CHARLTON, Judge. 


THIS is a motion, by Habersham, to set aside this appeal, be- 


cause no appeal can lie from the judgment of the Court on spe- 


cial verdict. 


An appeal, under our system of jurisprudence, is entered fot 
two purposes: Ist, to correct errors in fact commited by the Jury 
—and 2dly, to correct the errors in law, of the nist prius charge 
of the Judge to the Petit Jury. But in a special verdict there can 
be neither error nor mistake in matter of fact, because there is an 
agreement of the state of facts by all the parties to the record, and 
there can be no error of law, to be reviewed and corrected, be- 
cause the Court has already by its judgment, settled the principles 
of law as applicable to the case. Cuz bono then, is the appeal en- 
tered ? 


It is ordered, that this appeal be set aside, and expunged from 
the minutes as irregularly entered. 


HasersuayM, for the motion. 





CHATHAM SUPERIOR COURT. 


Nicuoits, Dosson anv HI ts, vs. Richarp DENNIS AND 


ANOTHER. 
Sci. fa, against Bail. 


A warrant of attorney to carry on a suit, was given to L. & M, attorneys at law and co-part- 
ners: judgment was obtained thereon, and after the death of Z. sci. fa. was issued against 
the bail by M. § N., who had entered into co-partnership—held, that the co-partnership of 
L. & M. was revived as to the cases brought by them, by the co-partnership of M. § N.,and 
that the latter firm had authority to prosecute such process, under such warrant of attorney. 

It is sufficient if a warrant of attorney be exhibited when demanded ; it may be executed at any 
stage of the suit. 

A warrant of attorney continues to exist after judgment, if any other process is required to ob- 
tain the full benefits of euch judgment. 

If on the dissolution of a firm, power be given to one partner tu collect the debts thereof, such 
partner may execute a power of attorney for self and partners, for the purpose of authorizing 


@ third person to collect the same. 


By CHARLTON, Judge. 


THIS is a scire facias, to fix the defendants as bail to the origi- 
nal suit, and among other objections it is contended, by Wayne, 
that there is no power, or warrant of attorney, to prosecute this 
suit; that the power tendered is only executed by Hills, for 
‘“‘ self and other partners,”’ after a dissolution of the firm; that 
it appears to have been executed, subsequent to the institution 


of the original action, when it ought to have been executed con- 


temporaneously with such institution, and to have had a direct 


reference to it: that a warrant of attorney exists for a year and 
a day only, to take out execution. (Bac. Abr. tit. Attorney :) 
that sci. fa. is a new action, and consequently requires a fresh 
power of attorney ; and the power now filed, has no reference 
to it, (2 Ld. Raymd. 1252. 2 Salk. 603, 367, 453,) and that 
the power of attorney, (if any,) was originally given to Lloyd & 
Morrison, which expired, with that legal co-partnership ; and 
that, it could not be continued in the present Jegal co-partner- 


ship of Morrison & Nicoll. Nicoll, on the other side con- 
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tended, that the legal co-partnership of Morrison § Nicoll, 


was to all reasonable purposes, a continuation of the co-part- 






nership of Lloyd § Morrison, under whose auspices the suit 
was brought; and that the English authorities only applied, 
when the suit was consummated by judgment, and nothing fur- 







ther was tu be done; but under the jurisprudence of Georgia, 






the original warrant of attorney, operates until all the fruits of 






the first action, shall have been obtained. 







I did expect, that these points would have been decided by 
another Judge, because it was suggested, that when at the bar, I 
had been retained by the defendant to the original suit: but it is 






not in my power further to delay the expression of my opinion— 
and it is—that the co-partnership of Lloyd & Morrison, was re- 







vived, as to the cases brought by them, in the co-partnership of 
Morrison & Nicoll, who succeeded to their professional engage- 
ments—that it is sufficient if a warrant of attorney is exhibited 
when demanded, though it may be executed at any stage of the 
suit—and that admitting it expires on the obtainment of the judg- 
ment, (which ordinarily renders the attorney functus officio,) yet, 


that i: continues to exist, if any other process is required, to ob- 










tain the full benefits of that judgment. The cases adverted to, do 






not, I think, oppugn this doctrine. The co-partnership of Nichols, 
Dobson & Hills, having delegated to Hills a power to collect 
the debts of the firm, Hills had consequently authority, to render 


that power efficient, by executing for self and partners, a warrant 







of attorney. These are the points, which my notes of the argu- 






ment present to me, and deciding upon them alone, without prej- 






udicing any objection of more importance which has not been 






submitted, and which may, on a regular motion, affect this order. 







It is ordered, that judgment be entered up against the defend- 





ants, nunc pro tunc. 






Morrison & NIcoLt, for plaintiff—Waywne, for defendant. 





CAMDEN SUPERIOR COURT. 


Joun Booc anp Wm. F. Ketty, Ex’ors. or Kine, vs. Joun 


AND Isaac BayLey. 
In Equity. 


The practice and rule of Court requiring that a bill of revivor should be filed, to make the le- 
gal representative of a deceased complainant a party to the suit in chancery, may be waived 
by agreement between such representative and defendant. 

And a replication will be dispensed with under similar circumstances. 


An agreement to submit the controversy to arbitration, is an admission that the pleadings in the 
cause are perfect. When the proper pleadings have been dispensed with by agreement be- 
tween the parties, they may be entered at any time, nunc pro tunc, for the sake of the record, 


A lis pendens, either in chancery or common law, may be submitted to arbitration by agree- 
ment, without an order of Court. 


And where by the agreement entered into, the award was to be made a rule of Court, and judg- 
ment entered thereon, and judgment was entered without objection, all pre-requisites will be 


presumed to have been complied with. 


By CHARLTON, Judge. 


THE brief furnished me by the defendants’ Solicitor states: 
“‘ That the bill in the original suit by the complainant, Thos. 
King, was filed in March term, 1819. The defendants’ an- 
swer was put in, on the 5th May, 1819. Exceptions were ta- 
ken to the answer and served 7th July, 1819: and that the 
complainant, Thos. King, died some short time thereafter, 


whereby the suit became abated. 


The motion now submitted, is to set aside the judgment and 
proceedings entered up in this cause against the defendants, upon 
the following grounds: First. Because the original bill has in 
no way been revived since the death of the complainant, Thos. 
King, so as to make the present complainants, the representa- 
tives of the said Thomas King, parties to the suit, as ought to 
have been done, according to the 15th rule of equity, (vide rules of 


Court.) Secondly. Because, the facts in said suit have never been 


put in issue by the present complainants, according to the 9th rule 


in equity, by filing replication to the answer of the defendants. 
Thirdly. Because, this cause being the subject of equity jurisdic- 
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tion, has been referred (to arbitration) without obtaining the spe- 
cial order of the Court, for that purpose; and Fourthly. Because, 
even allowing this reference to come within the statute, (Judicial 
Act of 1799, Sec. 30,) yet that no agreement or writing signed by 
the parties, and no certificate of previous undetermined judgments, 
or causes against defendants, has been obtained from the Clerk, 


and filed, upon which alone a judgment can be founded. 


[ shall dispose of the grounds of this motion to set aside the 
judgment, in the order in which they have been arranged by the 


Solicitor for the defendants. 


Ist. It is an axiom in law as well as in equity, that a party may 
waive a right intended for his benefit. If this is applicable to a 
matter of substance, a fortiori, it is to an expleture, or technical 
form of pleading. In this case and under this head it is objected, 
that no bill of revivor has been filed, by which only, aecording to 
the practice in chancery, and the special requisition of a rule of 
this Court, these complainants could appear as parties-to this suit. 
The objection would be well founded and irresistible, if the de- 
fendants by their own assent and compact had not dispensed with, 
or rather waived the necessity of a compliance with the rule of 
Court. By their agreement to refer this controversy to arbitra- 
tion, they of course considered every thing done in the pleadings, 
which ought to have been done—and in order that these plead- 
ings may be perfected, for the sake of the record, the complain- 


ants hereby have leave to file a bill of revivor nunc pro tune. 
2d. This ground may be answered as the first has been, and a 
similar permission is given to the complainants. 


3d. It is certainly an anomaly with us to refer a controversy 
pending in chancery, to this domestic forum. It exhibits the sin- 


gular spectacle of a case translated from one equitable jurisdic- 


tion, possessing ample powers to administer complete justice be- 
tween the parties litigant, according to the liberal and unfettered 
views of that jurisdiction—to another equitable but restrained ju- 


risdiction, whose determination must be ultimately enforced by 
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common law process. But such has been the agreement among 
the present parties, and our system of jurisprudence does not in- 
hibit a reference of any case or controversy, whether pending in 
chancery or common law. The agreement of the parties, must 


always control the destinies of a suit before either forum. 


4th. This objection is answered by the fact, that there is an 


agreement between the parties, and signed and sealed by them. to 


refer this case to arbitration—and in that agreement there is this 
clause, ‘finally to settle the various controversies, strifes and de- 
bates which have been or now are pending between the parties 
aforesaid, and the said William F. Kelly and John Boog, on their 
part, executors as aforesaid plaintiffs—and the said John and Isaac 
Bayley, on their parts defendants, consent and agree, that if the 
award be made pursuant to the conditions of this instrument, it 
may be made a rule of the next Superior Court, and entered up 
as a judgment and decree of the same.” St. Marys, 12th Octo- 
ber, 1821, signed John Bayley, Isaac Bayley; Wm. P. Kelly, 
executor, John Boog, executor. Before entering up the judg- 
ment on the award, it was competent for the defendants to have 
availed themselves of the provisory clause in the 30th Sec. of the 
Judicial Act,* and either to have delayed, or prevented that Act 
of the plaintiffs by requiring the certificate of the Clerk, as to the 
exisience on the docket of previous undetermined causes, but the 
objection comes too late, and after judgment I must presume, that 


this requisite had been complied with. 


Upon the whole, I am of the opinion, that there is nothing, in 
any one of the grounds, upon which the motion is founded, to set 


aside the judgment entered up against these defendants. 


Motion overruled 





* The 30th Sec. of that Act, (Princes Dig. 213,) after pointing out the method, by which causes 
may be submitted to arbitration—and directing that judgment may be entered upon such award, 
provides, that no judgment shall be entered upon an award, where it shall appear, that any 
other cause stands on the docket of the Court against the defendant, undetermined, before the 


cause, in which the rule or other agreement in writing for arbitration is entered.—( Ed.) 
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Wittiam Waters vs. BANK oF THE STATE OF GEORGIA AND 
PLANTERS’ Bank. 


Petition to establish lost Notes. 


A party who proves the loss of a Bank note, is entitled to have the same established as a lost 
paper, by pursuing the method prescribed by the rule of Court, and to require payment of 
said established note from the Bank from whence it issued. 

But he will be compelled, before payment of the same, to indemnify the Bank from all liability 


on the original note. 


By CHARLTON, Judge. 


THIS is an application for establishment of lost Bank notes, 
conformably to the mode prescribed by rule of Court. 


The case has been argued on paper with very considerable 
ability, and is entitled to a place on the minutes of this Court, 


for the information, and I may add, the instruction of my brethren 
of the bar, on topics and points of law—involving much nicety, 
and upon which the best cultivated professional intellect may 
form different opinions, and deduce the most conflicting conclu- 
sions. The argument submitted on each side, will illustrate the 
position, at the same time, and shew the learning—logical precis= 
ion, and plausibility with which principles and doctrines may be 
maintained in contrary and hostile characters. The argument 
submitted by Mr. Davies, in answer to that of Mr. D’Lyon, did 
for some time change the current of my reflections as to the 
equity Mr. Waters was entitled to, on his application, under the 
rule of Court. According to Mr. Davies’ exposition of the Act of 
1799—the circumstances of the case—and the questionable shape 
of the facts upon which these Bank notes are attempted to be es- 
tablished as lost, or destroyed—it would seem, that the compara- 
tive equitable and summary mode of proceeding under the rule of 
Court, passed in pursuance of Legislative permission, is not the 


Part 1.—Z. 
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remedy the applicant ought to have adopted. With much defer- 
ence to the suggestions and reasoning of counsel, I do not think 
myself authorized to countenance any proceeding, for the estab- 
lishment of a lost or destroyed paper, variant from that prescribed 
by the Legislation of the Court. The petition has gone through 
the forms prescribed, and the Jury have found the fact, that these 
notes are lost. It is true these Bank notes may still be in circu- 
lation, whether as notes payable to bearer, or post notes, for the 
reasons assigned by Mr. Davies, and it may be true, that the mail 
containing them was robbed. Still these notes in relation to the 
petitioner are completely lost—and throwing himself within the 
circle of contingencies—it would be difficult for any ingenuity to 
designate a happy casualty by which he could flatter himself with 
the hope of his having them restored. Admitting the accident 
or the felony, by which the petitioner has upon principles of law, 
(particularly on the authority of the case of Miller vs. Race, 1 
Burrow. 452,) been divested of the possessory right to, or inter- 
est in these notes, then the difficulty would only occur when these 
notes are, (if they ever will be,) presented at Bank for payment. 
This payment might be resisted on two grounds: Ist. Under the 
notice of Waters ; and 2dly. That his interest in, and title to them 
still remained. If neither ground should be available, and the 
Bank should feel itself obliged to pay them to the offerer, who- 
ever he might be, the Bank would lose nothing under a satisfac- 
tory and substantial indemnity from the petitioner. It ends in this 
then, that unless the petitioner is allowed to establish these notes 
as lost, they are to him lost forever ; but if established, he obtains 
what justice awards to him, and the Bank under his indemnity as- 
sumes no further liability than it always assumed after the issuing 
of these notes, and can incur no Joss by payment, to any person 
or persons in whose hands they may be. Authorities hold me out 
in requiring this indemnity, and the rule of Court warrants and 
sanctions “such order in the premises, as shall be meet and con- 


formable to justice.” 











MAY TERM, 1822. 


[Waters vs. Bank of Georgia, et. at.] 


It is therefore ordered, that the rule be made absolute for the 
establishment of these notes as Jost papers; and that upon the 
presentation at the Banks, from which they may have issued, that 
he the petitioner do tender to the President and Directors of said 
respective Banks, good and sufficient security, by bond or other- 
wise, to be approved by said President and Directors of said res- 
pective Banks, conditioned for the full and complete indemnifica- 
tion of said President and Directors, against any liability on the 
original notes, should they at any future period be presented for 
payment by any other person or persons whatsoever, to whose 


hands they may have come. * 


D’Lyon, for the petitioner—Davies & BERRIEN, contra. 


: 
| 
| 
: 
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Money may be taken in execution, if in possession of defendant. 


Where money is made by a Sheriff at the suit of A. who has a legal or equitable claim to it, the 
Court, on the return of the writ, will, on motion, direct the Sheriff to pay the money over to 
an execution against A. 


And when such money was made at the suit of A., as administrator of B., the Court will direct 
it to be paid over to an execution against A., as administrator of B., where it appears to be 
the eldest judgment against the estate of B., and no interfering or conflicting claims by admin- 


istrator or other parties are shewn to exist. 
By CHARLTON, Judge. 


THE administratrix of Bullen obtained a judgment against Luke 
Mann, and under a fi. fa. issued thereon, made the sum of 
$ , which sum being in the hands of the Sheriff of Bryan 
county, he was notified to hold the same subject to the order of 
the Court, on the application of this plaintiff, under an execu- 
tion against the administratrix of Bullen. The money made 
on the execution against Mann, by consent has been placed in 
the hands of William Davies, Esquire, for the convenience of 
the parties, (such is the language of the statement submitted to 
me by Wayne and Cuyler,) subject to the order of the Court. 


This is a motion by Wayne and Cuyler, for an order directing 
the Sheriff of Bryan to pay over the money thus collected under 
the execution of Bullen’s administratrix vs. Mann, in satisfaction 
of a judgment obtained by this plaintiff, Abner Rogers, against 
the administratrix of Bullen. William Craig, the assignee of 
this judgment and execution of Rogers against Bullen’s adminis- 
tratrix, in the affidavit he has laid before me, in support of the 


motion of his attorneys, swears, ‘ that he has been diligently em- 


ployed for several years past in seeking property to satisfy the 


above execution, that for this purpose he has employed counsel, 
that he has been unable to find any property of the defendant, or 
the estate of Bullen, liable to the same—that he verily believes 
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there is no property in this State which is liable to the above judg- 
ment and execution—and that he has no reasonable prospect of 
the payment of said debt, unless the money in the hands of the 
Sheriff, be paid over on account of said judgment and execution.” 
In aid of the motion, the counsel for the assignee has referred to 
1 Dougl. 230. 1 Cranch. 116, 117. 12 John. Rep. 395, 320. 
Davies and Berrien, opposed to the motion, relied upon the cases 
in4 East.510: 9 East. 46: 5 John. Rep. 163. With these con- 
flicting authorities before me, the point and question for my de- 
termination is—can this Court, under the facts and circumstances 
submitted, direct the money made under the execution against 
Mann, to be paid over to this plaintiff? _ I shall place in review 
the authorities which have been cited on both sides, and endea- 
vour to establish the principles and doctrines infused by them into 
the jurisprudence of Georgia. Cases of this complexion, must, I 
presume, have before occurred within this, or other districts of 
this State, but, as usual, I can find no recorded decision to guide 
me, and therefore must consider this as a case of the first impres- 
sion, (at least in this district)—encumbered with all the difficul- 
ties which commonly associate themselves with an unadjudicated 
principle. The first case, in the order of those cited in support 
of the motion, is Armistead vs. Philpot. (1 Dougl. 230.) In 
that case, ‘* Kirby moved for a rule to shew cause, why the Sher- 
iff of Middlesex should not retain in his hands, for the use of the 
plaintifi, a sum of money which he had levied for the present de- 
fendant, in another action in which he was plaintiff. The ground 
of the motion was, that the plaintiff had not been able to levy on 
the effects of the defendant to the amount of his demand.” In all 
its features, this case is similar to the one before us. The motion 
was not opposed, ‘only so far as that the attorney’s bill in the 
cause in which the money had been levied, should be paid in the 
first instance.’’ The rule was made absolute, (says the authority) 


with that qualification. Lord Mansfield said, “he believed there 


were old cases where it had been held that the Sheriff could not 
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take money in execution even though found in the defendant’s 
scrutore, and that a quaint reason was given for it, viz. that mo- 
ney could not be sold. It is perfectly surprising that the Judges 
and bar of the Court of King’s Bench, should, in the year 1779, 
agree, that the motion of Kirby was of the first impression: and 
that such slight illustration of the doctrine, should have been af- 
forded by the learned Ch. Justice. The next case is that of Tur- 
ner vs. Fendall. (1 Cranch. 117.) The opinion of the Court is 
delivered by Ch. Justice Marshal, a man not inferior to Lord 
Mansfield, or any other Judge who ever sat in Westminster Hall : 
at least that is the opinion formed by my humble intellect, and as 


an American citizen, I feel great pleasure and pride, in announ- 
cing it from this seat. In this case it is stated, that “ Turner had 


been sergeant of the town of Alexandria, and had returned on a 
writ of fieri facias, issued on a judgment rendered by the Court 
of Hustings, for that corporation, in favor of Philip Richard Fen- 
dall, that he had made the debt and levied thereon a writ of fieri 
facias, issued on a judgment obtained by William Deneale, 
against Robert Young and Philip R. Fendall, merchants, tra- 
ding under the firm of Robert Young & Co.” One of the errors 
assigned in the translation of this case to the Supreme Court, was, 
‘‘that the officer had a right to levy the execution of Deneale on 
the money of Philip R. Fendall, in his hands.”’” The Ch. Justice 
says, (in 1801) ‘the principle that an execution cannot be levied 
on money, has been argued to be maintainable, under the author- 
ity of adjudged cases. Yet, (continues he,) no such adjudged case 
has been adduced.”’ The Ch. Justice adverts to the case of Ar- 
mistead vs. Philpot in Douglass; to Rex vs. Webb, (2 Show. 
166,) where it is decided, “that by levari facias, the Sheriff may 
take ready money ;”’ to Dalton’s Sheriff, 145, where it is also 
stated in terms, that money may be taken in execution on a. fieri 
facias, and Barnes’ notes, 214, Staple vs. Bird, ** where a Sheriff 
had levied an execution on money in his hands, that he should, 
notwithstanding this execution, pay the money to the person enti- 
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tled to the benefit of the first judgment.”” This case from Barnes 
is thus reported in his notes. ‘* Staple vs. Bird, Trin. 32 & 38, 
Geo. 2: defendant being arrested by capias ad satisfaciendum, 
7th May, 1759, paid to Sheriff of Kent’s bailiff 30/. 6s. 6d., the sum 
mentioned in the writ, which sum the bailiffimmediately sent to the 
under Sheriff in London; on 10th of same month, May, Mr. Elihu 
Bridcoak, plaintiff's attorney, (to whom the judgment whereon 
said ca. sa. was issued, had been assigned by plaintiff,) demanded 
said money of the under Sheriff, who excused himself, the ca. sa. 
not being then returnable. At the return the Sheriff returned, 
that he took defendant who paid into his hands said 30/. 6s. 6d., and 
that afterwards, and before the return, to wit. 11th May, a fi. fa. 
against the goods of Staple, the plaintiff in the ca. sa. advs. Bird, 
executor, &c.—the defendant in the ca. sa. for 291. 10s., was de- 
livered to the Sheriff, and that he levied the same out of the mo- 
ney in his hands, which with poundage exceeds the money re- 
ceived under the ca. sa. Upon this return, and an affidavit of the 
fact, Bridcoak applied to the Court, and obtained a rule for the 
Sheriff to shew cause why he should not pay him said 30/. 6s. 6d. 
deducting poundage, which rule was made absolute upon hearing 
counsel on both sides.” I give this case at length, because the 
Ch. Justice of the United States has given a weight of authority 
which no other tribunal has bestowed upon it, and because it con- 
tributes to the establishment of his doctrine in the case of Turner 
vs. Fendall. Alluding to this case in Barnes, the Ch. Justice 


says: “It is true in that case, the person in whose name the 


judgment was rendered, was not entitled to the money received 


under it, but the case is not stated to have been decided on that 
principle, and the very frequency of such a state of things, fur- 
nishes an argument, of no inconsiderable weight, against the right 
to levy an execution on money so circumstanced.” This case 
from Cranch establishes then the proposition, that “money may 
be taken in execution, if in possession of the defendant ;’”’ but 
says the Chief Justice, “the question of greater difficulty is, 
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whether it may be taken by the officer before it has been paid by 
the officer to the person entitled to receive it?”” The case de- 
cides that the Sheriff, before the return day of the execution, may 
pay the money over to the creditor: otherwise, the mandate of 
the writ to bring the money into Court must be obeyed, “ there 
to be disposed of as the Court may direct.’’ ‘* This was done,” 
(says the Ch. Justice,) “in the case of Armistead vs. Philpot— 
and this ought to be done whenever the legal and equitable right 
to the money, is in the person, whose goods and chattels are lia- 
ble to such execution.” This case, adjudged by the Supreme 
Court of the United States, removes every doubt and difficulty as 
to the granting the application before me—unless this case and 
its principles can be superseded and controlled by the authorities 
adverted to by my brother, Davies. The first in order, of these 
authorities, is the case of Fieldhouse vs. Croft. (4 East. 510.) 
It is thus reported. ‘* Wigley moved for a rule to shew cause, 
why the sum of 3171. 11s. 9d., belonging to the defendant, in the 
hands of the late Sheriff of Worcester, should not be paid over by 
him to the present plaintiff, which money was part of a balance 
of 9007. and upwards, in the late Sheriff’s hands, over and above 
the sum levied by the same Sheriff under a prior execution—and 
notice of this motion was given to the defendant, and tu the late 
Sheriff. (The case then states the facts of the affidavit on which 
the rule was moved.) The plaintiff had recovered judgment for 
307/. and costs, in February last, against the defendant, in another 
action in the Court of pleas in the city of Worcester, on which a 
writ of fieri facias issued to the Sergeants at Mace, who levied 
thereon 45/. 10s., and returned that the defendant had no other 
goods in the city. Whereupon the record being removed into 
this Court, another writ of fi. fa. issued to the present Sheriff of 
the county, but no other effects of the defendant could be found 
whereon to levy, than these in the hands of the late Sheriff, which 
he had notice not to pay over. Wigley admitted that he could 
find no authority in print: but the case which came nearest was 
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Armistead vs. Philpot, where a rule was made absolute, (though 
without resistance, except so far as regarded the lien of the attor- 
ney,) for staying in the Sheriff’s hands for the use of the plaintiff 
in that action, money, which the Sheriff had levied for the use of 
the defendant in another action, in which he was plaintiff—Lord 
Ellendorough, C. J—“The question comes to this, whether a 
plaintiff can have execution of money belonging to the defendant 
in the hands of a third person? This is a motion of the first im- 
pression, and shall not have its first effect from me. It was the 
duty of the late Sheriff, if he took in execution more than was 
necessary to satisfy the former execution with which he was 
charged, to pay over the surplus immediately to the defendant— 


per curiam, rule refused.” 


It will be perceived, that the Court takes no notice of the case 
of Armistead vs. Philpot, or any of the more ancient cases which 
decide that money may, or may not be taken in execution. This 
was a determination of the Court of King’s Bench in 1804, and 
Lord Ellenborough says, it is a motion of the first impression, as 
had been also previously said by the bar and Court of King’s 
Bench in 1779, consequently the cases in Shower, Dalton’s Sher- 
iff, and Barnes, must be considered as no authorities for the prin- 
ciple, that money may be taken in execution on a fi. fa., and that 
no combination of circumstances similar to these of Armistead vs. 
Philpot, or the case now before me, could legally justify the di- 
rection given in Armistead vs. Philpot, or by the Supreme Court 
in Turner vs. Fendall. The next case referred to by Davies and 
Berrien, was Knight vs. Criddle. (9 East.48.) I shall also give 
that case as I find it reported. ‘The present defendant had re- 
covered judgment and sued out execution against one S. H. for 
his debt and costs; and in discharge of that execution, S. H. paid 
into the hands of the Sheriff of Haniz, 60]. in Bank notes; and 
before that money was paid over, the present plaintiff recovered 
judgment, and sued out his writ of fi. fa. for 331. 10s., debt and 


Part 1.—A. 2. 
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costs against the defendant, which was delivered to the same 
Sheriff, and now upon an affidavit of these facts by the Sheriff's 
officer, and that he had in pursuance of the Sheriff’s warrant lev- 
ied the debt and costs in this cause out of the 60/. in Bank notes, 
remaining in the Sheriff’s hands, and that he could not find any 
other goods and chattels of the defendant, whereof to levy the 
said debt and costs. Gaselee moved fora rule to shew cause why 
the Sheriff, Hants, should not pay over to the plaintiff the amount 
of his debt and costs in this cause, out of the sum received by him 
on account of the defendant as before mentioned, and in the mean- 
time retain the sum in his hands, and he cited Armistead vs. Phil- 
pot, where a similar rule was made absolute without opposition, 
except so far as to secure the attorney’s lien for his bill. But by 
Lord Ellenborough, C. J. : ‘we cannot force the defendant to come 
here to shew cause against a rule founded on the assumption that 
money (and Bank notes for this purpose are the same,) may be ta- 
ken in execution. It is an innovation on the law, which ought 
not to be admitted. The case from Douglass was by consent. 
The other Judges concurred in refusing to grant a rule to shew 
cause’ Gaselee does not advert to the case in 4 East. decided 
in 1804, but invokes, as did Wigley in that case, Armistead vs. 
Philpot. This case of Knight vs. Criddle, decided in 1807, no- 
tices none of the ancient cases, pays no respect to the case of Ar- 
mistead vs. Philpot, because it was by consent—and states the 
English law always to have been, that money could not be taken 
in execution, nor could any direction be given by the Court as is 


contained in the case from Douglass—unless I presume, as in that 


case, by consent. It results that if the judgment of the Supreme 
Court of the United States is founded upon the supposed doctrine 
and principles of English Law, and was particularly influenced by 


Armistead vs. Philpot, I hope, informed as I am, by the cases in 
East, that the law of England was not contained in the cases re- 
lied upon by the Chief Justice Marshall, and that any British au- 


thority which announced that money could be taken in execution, 
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or that the Court could direct it to be paid over under the facts 
and circumstances of Armistead vs. Philpot, and Turner vs. 
Fendall, was “an innovation on the law which ought not.to be 
admitted,”—I hope, I say, that thus informed, I would not incur 
the imputation of presumption or temerity in declaring, that the 
Jaw of the Supreme Court in Turner vs. Fendall, was not the law 
of Georgia. But Chief Justice Marshall in delivering the opinion 
of the Supreme Court, approves of what was done in Armistead 
vs. Philpot, and without reference to any binding authority of 
that case, or any other British adjudication, decides that what was 
done in that case, on principle, ‘ought to be done whenever the 
legal and equitable right to the money is in the person whose 
goods and chattels are liable to such execution.” And without 
declaring it as a conclusion from British authorities, he also an- 
nounces as the opinion of the Court, ‘that money may be taken 
in execution if in the possession of the defendant,” and in anoth- 
er part of the opinion, says, ‘the Court can see no reason in the 
nature of the thing, why an execution should not be levied on 
money. ‘That given in the books, viz. that it cannot be sold, 
seems not to be a good one. The reason of a sale is, that money 
only will satisfy the execution, and if any thing else be taken, it 
must be turned into money ; but surely that the means of conver- 
ting the thing into money need not be used, can be no adequate 
reason for refusing to take the very article, to produce which is 
the sole object of the execution.” On principle then, and accord- 
ing to the nature and fitness of things, the propositions are settled 
by a decision of the Supreme Court of the United States, (to 
which I bow with submission,) 1. That money may be taken in ex- 
ecution. 2. And that where money is made on the execution of 

A. (and in the hands of the Sheriff) who afterwards becomes de- | 
fendant at the suit of B. if A. has ‘‘an equitable and legal right to 

the money,” the Court has power, and ought to direct the Sheriff 

to pay the money in satisfaction of B’s execution.—But admitting 
this to be the law of this country, in opposition to English decis- 
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ions, still it is contended by Mr. Davies, that the Court ought not 
under the circumstances of the case before it, grant the motion, 
because, there may be interfering and conflicting claims of the 
administration to prevent: and he relies upon the case of Williams 
vs. Rogers,and Ross against the Same reported in 5 Johns, p. 163, 
which shews, that the Court will not grant a motion like that now 
submitted, where there are conflicting claims or equitable rights 
of parties to be ascertained. The case cited is a decision of the 
Supreme Court of the State of New-York in 1809—and on the 
point urged by Mr. Davies, the substance of the decision is thus 
mentioned in the marginal reference. ‘This Court will not order 
a Sheriff, who has overplus money in his hands, arising from an 
execution, to pay it over to a plaintiff on a subsequent execution 
against the same defendant; especially in a case, where an assignee 
of the first judgment, and who was a purchaser at the Sheriff’s 
sale, claimed the surplus moneys,—and the equitable rights"of the 
parties were not clearly ascertained, though they might, perhaps, 
in a cause where the rights of the parties were clear, and there 
was no other means of satisfying the plaintiffin the second execu- 
tion.” In this case the interposing and conflicting claims of the 
parties appeared from respective statements and affidavits, which 
induced the Court to say: ‘as the precise extent of the equitable 
rights of the claimant to the overplus moneys cannot be ascer- 
tained, the Court decline to make any rule on the subject. The 
Court of Chancery, has more means, and can procure more 
light in adjusting the equity of the interfering claims.”—But how 
extremely dissimilar is the case before me. No conflicting or 
interfering claim by the administratrix is presented requiring 
this or a chancery jurisdiction to ascertain or adjust it. No 
plea was filed to the suit of this plaintiff by which I could be 
placed in pursuit of any legal or equitable right of the adminis- 
tration, or any other party which would by ulterior investigation 
defeat the application of the moneys, made under the execution 
against Mann, to the satisfaction of this plaintiff’s judgment. 
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Years roll away. The assignee of the judgment swears, that du- 
ring these years, or for years past, he has been endeavoring 
to trace other property of Bullen, without success, and during 


all this time, neither the administratrix nor any other party, in- 


terposes any claim or pretension by which this money could 


not be considered as assets liable to Rogers’ judgment, now, or 
quando acciderint. Then in the absence of all matter of record, 
or any right legally or equitably exhibited by the administratrix, 
by means of which she might substract this money as assets of 
the estate of Bullen, I am required on the oral suggestion of coun- 
sel that such claim may be exhibited, or such right may be in ex- 
istence, because the contrary does nut appear, I am required, I 
say, upon such suggestion patiently to wait for its interposition, 
after this crassa negligentia of the administratrix, and that too, 
without any assurance of which I could take official cognizance, 
that such claim will ever appear. I cannot persuade myself, that 
upon any principle of law or equity, under the circumstances of 
this case, I would be justified in withholding from the assignee of 
this judgment, his immediate right (it being the eldest judgment 
against the estate of Bullen) to receive this money from the Sheriff 
of Bryan, or from the gentleman in whose hands it is placed for 


the convenience of all parties. 


It is therefore ordered, that the amount of the proceeds of the 
judgment against Luke Mann at the suit of the administratrix of 
Bullen, or so much as will in part, or the whole, satisfy the judg- 
ment of Abner Rogers against said administratrix be paid over 
by said William Davies, Esquire, to the attorney of the plaintiff 


of record or to his order. 


Wayne & Cuyter, for the motion—Davisrs & BERRIEN, con- 


tra. 
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Case from Liberty County. 


When the arbitrators meaning to follow the law, mistake it, it is a good ground for setting aside 
their award, so far as it is affected by that mistake. 

But if, without reference to the law, they make an equitable decision, it is no objection to the 
award, that in some point, it is against law. 

Where by the terms of submission, two persons were to be appointed, with power, if they should 
disagree, to call in **a third,” and upon such disagreement, a third person was called in, and 
signed the award with one of the other arbitrators, held, that such third person was only an 


arbitrator, and that therefore, there was no necessity for him to convene the other arbitrators 


to deliver to them his decision. 


By CHARLTON, Judge. 


THIS is a motion to set aside the award rendered in this case, 


upon the following exceptions: 


lst. Because excessive damages have been awarded to the plain- 
tiff, in this case. Ist. that interest has been allowed by them on 
the rents of the year 1813, 1814 and 1815, although the accompa- 
nying affidavit of Joseph Law proves an offer having been made 
by the defendant through the said Law to Mr. Roswell King, the 
agent of the plaintiff, to pay the rent agreed on between Mr. Wood- 


ruff, the prior agent, and the defendant, for those years, which of- 
fer was rejected by the said Roswell King. And that the same 
offer was made to R. W. Habersham, Esq. attorney for plaintiff, 


who postponed any adjustment or payment, at or about the time 


of the offer, by referring the subject for consideration at the next 
Liberty Court. 
2. Interest has been allowed by them for the years 1816, 1817, 


1818, and 1819, on a rent valued by themselves, never previously 
ascertained by the parties, and the demand for which was in the 
nature of an open account, or damages for a supposed trespass, 


neither of which could legally carry interest. 
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3. During the years 1816 and 1817, Wilson was in law, the 
tenant under the agreement between Woodruff and himself for the 
payment of $25 00 per annum, whereas the award subjects him 
to the payment of $137 50 per annum, a rent entirely beyond a 


just consideration for the occupancy of the premises, if no agree- 


ment subsisted, and therefore excessive, for the years 1818 and 
1819 also. 


II. Because the arbitrators not having agreed on the matters 
referred to them, called in as umpire Sam’l. S. Law, who subse- 
quently decided without having heard the testimony of Jos. Law, 


who had been named by defendant as a material witness for him. 


III. That contrary to the express understanding of the arbitra- 
tors, as stated in the accompanying affidavit of Thomas Mallard, 
one of them, the other, Jno. Stevens, had several interviews with 
the said Sam’l. S. Law, on the subject of the submission, and 
that Mallard was not invited to advise with the umpire, and that 
he (Mallard,) had consequently no opportunity of removing the 
impressions on the said Law’s mind which the exparte explana- 


tions of Stevens may have produced. 


IV. Because contrary to practice in cases of umpirage, and in 
opposition to the principles of common justice, the said Samuel 
S. Law did not convene the arbitrators to deliver to them his de- 
cision, precluding thereby Mallard’s requiring all testimony for 
defendant first to be read or heard by him, and in case of refusal 
to read or hear, precluding his protesting against the decision for 


partiality, or impropriety, ifhe had thought any existed. 


The prominent causes usually assigned in law or in equity for 
setting aside an award do not find a place in these exceptions— 
and these causes are, corruption, partiality, or concealment of es- 
sential circumstances. An award may also be set aside upon a 
variety of other grounds, and particularly, that urged by Mr. 


Jackson—where the arbitrators intending to act upon, and follow 
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a principle of law, happen to mistake it. But, ina late case, Kyd 
on awards (Amer. Edit. 1808) p. 351. ‘*Where no Jawyer could 
doubt upon the point of law, this distinction was laid down by 
the Court of King’s Bench ; that where the arbitrators meaning to 
follow the law in their determination happen to mistake it, this is 
a good ground for setting aside their award, so far as it is affected 
by that mistake ; but that knowing what the law is, or laying it 
entirely out of their consideration, they make what they con- 
- ceive, under all the circumstances of the case, to be an equitable 
decision, it is no objection to the award that in some particular 


point it is manifestly against Jaw.” 


The following is the submission and award in this case, ‘It 


is agreed by Roswell King in behalf of the plaintiff, and by 
Josiah Wilson the actual defendant, that the plaintiff be at lib- 
erty to take a verdict; and that all questions as to rent which 


has accrued, and all other questions respecting the previous oc- 
cupancy of the lands in question between the parties, shall be 
submitted, forthwith, to two gentlemen of this county, the one 
to be appointed by the plaintiff, or Roswell King, Esq. his late 
attorney, and the other by Josiah Wilson, or his attorney, to 
whom all evidences, documents and agreements for rents and 
damages shall be submitted, and who shall thereupon decide 
what sum or sums of money shall be paid by the defendant, to 
the said plaintiff or his representatives, for the previous use 
and occupancy of the said land and damages; and if the said 
two persons shall disagree, they may call in a third, and the 
decision of any two shall be final and conclusive between the 
parties. 


(Signed) ROSWELL KING, for Plaintiff. 
JOSEPH WILSON, 


The subject matter of disagreement between the parties in 
the above case was referred by them to the decision of Thomas 


Mallard and John Stevens, Esqr’s. A meeting was accordingly 
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held at Riceboro’ on the 10th January, to receive testimony, and 
hear explanations; the parties attended, made their several 
statements, and submitted a number of documents. In order to 
give the subject a patient and strict investigation, it was deter- 
mined by the arbitrators to take the papers to their respective 
abodes, examine them leisurely, and again convene, whenever 
they were prepared to make a decision. On the 4th of Febru- 
ary, they accordingly convened, and on comparing opinions, a 
disagreement was found to exist on some material points: Hence 
it became necessary to call in a third person; and agreeably 
to the powers in them vested, they called upon Sam’l. S. Law, 
Esq. Whereupon the following decisions were determined up- 
on, and are hereby declared by us, the undersigned arbitrators, 
to be our solemn decisions on the case, viz: Ist. The lands 
in question came into the occupancy of Col. Wilson by an agree- 
ment entered into between him and Geo. Woodruff, Esq. for J. 
Champneys. This agreement made the 10th Feb’y. 1813, au- 
thorized Col. Wilson to enter on the premises and cultivate 50 
acres of land, by paying 50 cts. per acre at the expiration of 
each year. The motives which prompted the attorney to give a 
lease at this low rate, were no doubt founded in policy, to wit, to 


have any tenant upon the spot to watch over the premises, and 


particularly the buildings. But it is a fact well known, that the 


buildings on the plantation, were ina state of dilapidation at the 
time, as scarcely to be worthy of notice; nor are we in possession 
of sufficient testimony to satisfy us, that Col. Wilson did commit 


a trespass on them. We therefore decide that the agreement 


between Wilson and Woodruff, shall be sustained; or, in other 
words, that for 3 years following 10th Feb. 1813,Col. Wilson,shall 
pay 50 cts per acre for 50 acres of land, with interest, upon the 


several rents as they respectively became due, (see statement sub- 


joined.) 2ndly. On further examination of the documents sub- 
mitted, it is also apparent, that Mr. R. King, suceeeded Mr. 


Woodruff in the agency. Hence all former agreements ceased, 
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and it became the duty of Colonel Wilson, to make arrangements, 
under the authority of the new agent. In order, to this, it is 
perceived, that he opened a correspondence with Mr. King, in 
behalf of Mr. Sam’l. Lewis and himself, on the subject of pur- 
chasing those lands—after many and various letters had passed 
between them, in relation to the purchase, it was at length de- 
termined to refer the valuation of the lands in question to three 
disinterested persons—Accordingly, on the 23d Feb’y. 1818, the 
persons designated appeared on the premises, and made a valu- 
ation. It does seem to us to have become the duty of Colonel 
Wilson either to receive the lands at the valuation then made, 
on the condition of good and sufficient titles being executed to 
him, or to have abandoned them altogether. But as he refused 
to do the one, and still held on to his possession, he subjected 
himself to the payment of a high rent, for so much of the land as 
he cultivated. It is a fact well known, that during the last four 
years of his possession, Col. Wilson made good crops of Cotton 
on the land, and that the price of the article for these years was 
equal to any price before or since known in our country. Hence 
we decide, that for four years following the 10th Feb’y. 1816, 
Col. Wilson shall pay $2 50 for every acre which he cultivated, 
with interest on the several rents as they respectively became 
due—(see statement subjoined.) We consider Col. Wilson to 
have been the tenant of Champneys, until the 10th Feb’y. 1820, 
at or about which time he delivered up the premises to Mr. Mell. 
It is true that Mr. Mell rented the lands from Wilson, and that 
an agreement in writing was entered into between them, but it is 
equally true that this agreement was cancelled in a few weeks 
thereafter. Wilson expressed to Mell his desire to surrender up 
the land, if he, Mell, would release him from his contract; Mell 
acquiesced in his wishes, and soon after communicated with Mr. 


King, the agent on the subject. It is certain that Wi!son never 


received any rent from Mell—and it appears to us to be wholly 


immaterial, by whom the rent is paid, whether by one or the 
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other. Hence we decide that Wilson shall not be made respon- 
sible for the rent of the premises for the years 1820 and 1821. 
3dly. It is claimed by Col. Wilson, that a suitable allowance 
ought to be made to him for the buildings, and other improve- 
ments which he caused to be made and erected upon the planta- 
tion—also that the expenses which he was at as defendant in the 
case of ejectment, ought to be placed to his credit in the account. 
To the first claim, we answer, that it does not appear to have been 
the understanding of the parties, that any buildings should have 
been erected upon the premises, except for the special use and 
convenience of the tenant; that Col. Wilson occupied the premi- 
ses sufficiently long to be compensated for the improvements 
which he made, and that it is an acknowledged fact, that he did 
cause to be carried away some of those improvements. To the 
second claim, we answer, that although the agent Mr. King may 
have been in the wrong for not staying the suit, when he Wilson, 


offered to give up the land on certain conditions, yet Col. Wilson 


was certainly wrong for making any plea to the ejectment, except 
that the suit was an unnecessary one, as he had, or would relin- 
quish the premises. We therefore decide, that no deduction 
ought to be made in either case. 4thly. Mr. King as agent claims 
damages from Col. Wilson, for trespasses committed by him 
while tenant—to this claim we answer, that we are not sufficiently 
versed in principles of law to make a legal decision, but on prin- 
ciples of Equity we unhesitatingly declare, that so far as those 
trespasses have been made known to us, whatever may have been 
the motives for their perpetration, we do not believe that any 
essential injury has ultimately resulted to the property of the 
plaintiff. Hence we decide that no damages ought to be awarded 
by us under this claim. The foregoing decisions so far as our 
feeble judgments extend, are based on the principles of Equity and 
Justice. If they shall prove satisfactory to the parties, we shall 
feel amply rewarded—But if otherwise, we have the consolation 
to know, that we are justified by a tribunal superior to the opin- 


ions of men, our Own consciences. 
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Statement of Rents. 


Rent of 50 acres of land, at 50 cts. per acre, from 10th 
Feb. 1813 to 10th Feb. 1814, 

Interest on $50 from 10th Feb. 1813 to 10th Feb. 1822, 

Rent as above from 10th Feb. 1814 to 10th Feb. 1815, 

Interest on the same for seven years, 

Rent as above from 10th Feb. 1815 to 10th Feb. 1816, 

Interest on the same for 6 years, 

Rent of 55 acres of land at $2 50 per acre from 10th 
Feb. 1816 to 10th Feb. 1837, 

Interest on this amount for 5 years, 

Rent as above from 10th Feb. 1817 to 10th Feb. 1818, 

Interest on this amount for 4 years, 

Rent as above from 10th Feb. 1818 to 10th Feb. 1819, 

Interest on this amount for 3 years, 

Rent of 15 acres of land at $2 50 per acre from 
10th Feb. 1819 to 10th Feb. 1820, 

Interest on this amount for 2 years, 6 00 


—_——_. 


Total amount, $705 00 


Liberty Co. 15th Feb. 1822. 
JNO. STEVENS, 


SAM’L. S. LAW.” 


I think the arbitrators have followed the law of Georgia in 
allowing interest upon the rents under the contract between Wil- 
son and Woodruff, and subsequently, for the reasons they have 
assigned: but if they have not followed the law, it does not ap- 
pear they intended to do so, and if such was not their intention, 
it only remains for me to ascertain, or rather to be convinced, 
that they have framed an equitable decision. I am convinced 
that the arbitrators have rendered an equitable decision, and it 
does not appear to me, that they meant to adhere to any strict 
principles of law. They have rendered their award under an 
unusual solemnity of feeling, and with perfect candour and impar- 
tiality. This was a reference to ascertain the damages the plain- 
tiff Champneys had incurred, and which the defendant ought to 


pay as mesne profits, after consenting that Champneys should 


take a verdict against him in anaction of ejectment. Under the 


circumstances stated in the award, a jury would most certainly 
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have given damages, equal to, if not exceeding the amount award- 
ed. Mr. Habersham suggested this, I agree to it, and it affords 
one of the strongest features in the case to reconcile me to the 
equitable decision of the award. There was no necessity to give 
any notice of what is termed the umpirage of the third person 
called in by the nominated arbitrators, because under the terms 


of the submission he was only an arbitrator; and the award would 


have been good with his approbation and signature with that of 
the persons, selected by King, the agent, and Mr. Wilson. Mr. 
Lewis’ testimony could only have had a reference to the contract 
between Woodruff and. Wilson—it had therefore no material 


bearing upon the justice and equity of the award, and must besides 


have been known to all the arbitrators previous to the award. 


Motion overruled. Ordered, That judgment on the award be 
entered up as of the last term of the Superior Court of Liberty 


County. 


Hasersuam, for the motion—Law, against it. 
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Ex parte WortTHINGTON GALE. 


An entire contract connot be divided for the purpose of maintaining several suits, and bringing 


them within the jurisdiction of a Magistrate. 
By CHARLTON, Judge. 


THIS is an application for the writ of certiorari founded upon 


the facts stated in the following petition : 


“The petition of Worthington Gale, sheweth, that your peti- 
tioner in the term of May 1822, was impleaded by Duhamel & 
Auze before William Belcher a Justice of the Peace for the 
County of Chatham, in two certain actions, founded upon an ac- 
count of six thousand tiles, amounting to the sum of sixty dollars ; 
that the said Duhamel & Auze in order to bring the said account 
within the jurisdiction of a Justice’s Court, divided the said ac- 
count of sixty dollars into two accounts of $30 each, upon which 
the said two actions were instituted against your petitioner at one 
and the same time—That in June term following the said actions 
came on to be tried before the said William Belcher, Esq., when 
your petitioner appeared and objected to the said proceedings as 
illegal—notwithstanding the said William Belcher, Esq. Justice 
of the Peace, as aforesaid, did give judgment against your peti- 
tioner on the said two actions, for thirty dollars each—that the 
said Duhamel § Auze were allowed to prove their accounts 
generally by their own oaths, without first making oath in writing 
that they had no other evidence whereby the same could be estab- 
lished—that your petitioner appealed toa Jury from the judgment 
of the said Wm. Belcher, Esq. which Jury was duly impannelled 
in the term of July last for the trial of said actions, when with 


the same illegal testimony before them, and notwithstanding your 


petitioner excepted to the same, they rendered verdicts against 
your petitioner for the sum of thirty dollars in each case—all 
which actings and doings of the said William Belcher, Esq., and 
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the Jury aforesaid, are contrary to the law, as your petitioner is 
advised and believes, regulating Justices’ Courts within this State. 


Wherefore your petitioner prays, &c.” 


By no contrivance or subtlety, under the impression of abstract 
justice or equity in an inferior judicatory like a Magistrate’s 
Court, can such subordinate tribunal be permitted to transcend 
the boundaries, within which it has been confined by the Consti- 
tution or laws of the State. It must look to the very letter of 
the Constitution and laws, from which authority is derived, and 


not indulge itself with any nice evasions of the limits to which it 


may be unequivocally restricted. A Magistrate bound to act 


within his district in civil cases, and no where else, cannot sus- 
tain a jurisdiction beyond thirty dollars, and such must be the 
entirety of the demand, as not to be susceptible of any division, 
for the purpose of giving jurisdiction, upon distinct citations to 
different terms.* In this case, the continuity of the amount (if I 
may so express myself,) is broken, for the purpose of throwing 
the whole demand, at different terms within the jurisdiction of the 
Magistrate’s Court. The summary justice of that Court, may 
under the arrangement be very acceptable to the suitor, but with 
very sincere respect for the probity and intelligence, of Justice 
Belcher, with whom I have the honor to be intimately acquain- 
ted, I must say there was error in his judgment, which I can- 
not suffer to be confirmed by the verdict of the Jury. 


It is therefore ordered, that a writ of certiorari do issue as 
prayed for, and, that in the meantime, upon compliance with the 
requisitions of the act of Assembly, proceedings be stayed against 
the defendant. 





* SP. Willard vs. Sperry. (16 John. Rep. 121.) Smith vs. Jones. (15 John. Rep. 229.)— 
(Ed.) 
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Howarp vs. Bank or Darien, ET. al. 
In Equity. 
The death of one defendant to a suit in equity, only abates the proceeding guoad him. 
By CHARLTON, Judge. 


THIS was originally a motion under notice to re-amend the 
complainant’s bill, by, among other matters, suggesting the 
death of Jas. Johnston, and then as the complainant suppo- 
ses, the equitable doctrine which resulted from that event, 
viz. that the interest, which Johnston had, survived to his co- 


partners, two other defendants, Hills § Wilcoz. 


I shall not disturb the impression imbibed by the complainant 
on this doctrine, because he has withdrawn the motion as it 
relates to his amendment and its consequences, and now moves 


that the surviving defendants do answer within such time as this 


Court may direct. 


It is a principle of equity, that the death of one defendant 


only abates the proceeding, guaod him. The other defendants 


therefore in this case must file their respective answers, and as 
one of the amendments of complainant was effected during the 
last term, to which the bill was returnable, the defendants are 
entitled to the same time to file their answers as the rule of Court 
allows them four months after the adjournment of the Court, to 
which the subpena to the original bill is returnable. At least I 
shall allow it, in the exercise of the discretion which may be as- 


sumed by every Chancellor, in granting further time on the appli- 


cation of defendant. 


It is ordered, that the surviving defendants and parties to the 
bill of the complainant, do file answers to his original and amend- 


ed bills within sixty days from this date. 
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Agnes GrirFin vs. Ex’ors. GRIFFIN. 
Appeal from the Court of Ordinary. 


A Will set aside on the ground of insani‘y, against the testimony of the subscribing witnesses, 
where there was proof of previous insanity ; where the disposition of the property was not 
rational or natural, and circumstances of mystery and suspicion were thrown around the sub 
scribing witnesses. 

Where previous insanity is shewn, the burthen of proof is thrown on the party, who seeks to 


establish an act as done in a lucid interval. 


‘ 
But proof that the act done, was in itself natural and rational, will control evidence of habitual 


insanity. 
By CHARLTON, Judge. 


THIS is an appeal from the Inferior Court of Washington coun- 
ty, sitting for ordinary purposes ; and the following is a trans- 


cript of the proceedings of the Court below: 


‘*Groroia, WASHINGTON County, 
March Term, 1822. 

And now at this term, the will of Allen Griffin was offered (be- 
fore the Honorable the Justices of the Inferior Court, sitting for 
ordinary purposes,) for the purpose of proving the same, when 
Agnes Griffin appeared before said Court, and entered her caveat 
against the proof thereof, on the following ground to wit: for 
that the testator Allen Grifin was non compos mentis, at the 
time of signing and making the will, and it is thereby void in law, 
and prays an enquiry of the Court. 


Sarrotp & Guascock, for Caveator. 


And Thomas Pace, one of the Executors named in the last 
will and testament of the said Allen Griffin, says and avers, that 
the testator was of sound and disposing mind and memory, at the 


time he made and executed his last will and testament, and that 
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it is a good and valid Will in law, and this he prays may be en- 
quired of by the Court. 
R. L. Gamsue, Attorney for Ex’or. 


This issue on the caveat appears to have received the decision 
of the Court, and the arrangement between the Proctors is, as I 
understand it, to submit the whole case to me, upon the evidence 
taken before the Court below, as well as the evidence taken upon 
interrogatories since the translation of the case by appeal, to this 
tribunal. 


The fundamental doctrine as involved in the case before me is, 
‘‘when a will is to be established, the testator must be proved to 
be of sound and disposing mind.” Wallis vs. Hodgson. 2 Atk. 
56. The widow and Caveator, contests the validity of the will 
of Allen Griffin, alledging, that he was not of sound and dispo- 
sing mind, at the time of its execution. 


The evidence taken under interrogatories is in substance, as 
follows: James G. Tigner, James Thigpen, and John Whittle, 
are the subscribing witnesses, and depose, that they were aub- 
scribing witnesses to Allen Griffin’s will, bearing date 3lst De- 
cember 1821, saw him sign and acknowledge the same, and that 
they all signed in the presence of the testator, and in the presence 
of each other. James G. Tignor and John Whittle, say—that 
they believe the testator was of sound and disposing mind and 
memory. James Thigpen was very little acquainted with the 
testator, and but a short time in his presence, and deposes—that 
after signing the will, the testator picked it up, and acknowledged 
it to be his last will and testament. ' 


James G. Tignor further says, that he read the will over to the 
testator, and as it was read, the testator ‘looked over it, and ex- 


pressed himself satisfied ;” and this subscribing witness deposes 
also—that he had written three wills for the deceased, and that the 
greater part of the property, was given in each will, as in the pre 
sent. 
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Upon his cross-examination, this witness answers to the se- 
cond interrogatory: “that after he, (the testator) had written his 
christian name, he commenced writing his surname, with a small 
g, then stopped and asked witness to make a capital G, which 
witness did on an old letter, and then he, (the testator,) made the 


G, which caused the blot in his name.”’ 


James Thigpen, and John Whittle, the other subscribing wit- 
nesses, also depose to the correctness of this statement. 


To the third cross-interrogatory, James G. Tignor answers— 
that he read the will over to the deceased, and that no other per- 


son was present, ‘ but himself and deceased.” 


To the fourth cross-interrogatory, all the subscribing witnesses 
answer and say, that they, ‘* know nothing which indicated insan- 


ity. 


9 


The answers of Tignor and Whittle in relation to the “ swap- 
ping” of negroes, shew that the testator had a rational and good 
motive for any supposed inequality, in the value of the exchanged 


neg1oes. 


Upon this evidence the executors rest the case as to the sanity 


of the testator, at the period of signing the will. 


The evidence invoked by the caveator, is as follows, as far as 
I deem it material to advert to it. 


Two physicians, William P. Haynes and L. M. Robison, to 
the direct interrogatories depose—that they were called to see 
Allen Griffin, the testator, about the 8th or 10th January, (1822) 
and found him unqualified for the transaction of any business of 
importance, which incapacity, they believed to be owing to an 
effusion of water into, and pressing upon the brain, and that he 
could not have been compos mentis for several days previous to 
their being called in. 
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They answer to the second interrogatory, that the testator, on 


many of their visits to see him, did not know either of them. 


Dr. Haynes, in answer to the fourth cross-interrogatory, de- 
poses—that the illness of the testator came on some time in June, 
or July last year, (1821) by a sudden and violent attack of apo- 
plexy, after which he had an attack of palsy, terminating in a 
dropsy ; and both these physicians in answer to the interrogatory 
say—that the disease. of the testator terminated in death, about 


the middle of February of the present year, (1822). 


Mrs. Judy White deposes—that she was at the house of Allen 
Griffin, on the 3lst of December, (1821) and Ist of January, 
(1822) and was frequently at his house, from time to time there- 
after, until his death: That she knows nothing of a will said to 
have been drawn by Mr. Tignor: That she did not believe Mr. 
Griffin to have been of sound mind, on the last day of December, 
(1821) and her reason for thinking so was, from his frequently 
asking for many things which he did not recollect the day 


after. 


Mrs. Mary Saunders deposes—that she knows nothing of the 
wil wrote by Tignor: Thatshe was frequently at Mr. Griffin’s, 
from about the 20th December, -(1821) until his death; and that 
during the time she was at Mr. Griffin’s house, he was frequently 
out of his senses—believes he was so, for that while eating, he 
would mistake “ butter for bread,”’ and take other cups for his 
own, at a time, when he was helped to his table, in the fore part 


of January last, (1822). 


Darius Thomas deposes—that he did not believe the testator 
was in sound mind, when he saw him about the middle of January 
last, (1822) and the reason for believing him so, is, that he (the 


testator) would frequently ask questions, after repeatedly receiv- 


ing answers; and that he discovered the insanity, (assigning his 


reason for believing so, as before,) about the middle of July last, 


(1821). 
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Willlam West deposes—that he was Mr. Griffin’s overseer 
the last year, (1821) and believed him frequently insane from the 
month of June, (1821) until his death; and the reasons of witness 
for believing so, were,—that he (Mr. Griffin) would frequently 
order to be done what he would often blame deponent for doing ; 
and that he (Griffin) ** knew nothing of things one half his time.” 
This witness to the third cross-interrogatory answers; that in 
conversation with Mr. Griffin, he heard him (Griffin) say, “ his 
wife (the caveator) need not want him out of the way, for she 
should not be the better off by it.” 


All these witnesses depose—that they ‘ knew nothing of a will 


having been executed.” 


Mr. West also deposes—that Andrew was to be benefitted by 


testator’s will. 


Jacob Giles deposes—that about the year 1810, he heard Allen 
Griffin say: That a Mr. Richard Lyons’ children should have his 
property after his (Grifin’s) death, and would frequently say the 
same, at every time witness saw him, until the last time testator 
mentioned it, when he (testator) observed: ‘* Things had changed, 
inasmuch as he had got married to Agnes, (the caveator) and 


should she out-live him, he must leave her comfortable, but the 


balance of his property should go to Mr. Lyons’ children.” 


Upon this evidence the question for my determination is, whether 
the deceased had a testamentary capacity, at the period when the 


will was made? 


It is said by Sir John Nichol, in the case of White vs. Driver, 
(1 Phil. 38): ‘That wherever previous insanity is proved, the 
burthen of proof is shifted, and it lies with those who set up the 
wil!, to produce satisfactory proof of the will, at the time the aet 


was done.” 


And by Sir William Wynne, in Cartwright vs. Cartwright, 
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(1 Phil. 100): “Ifyou can establish that the party afflicted habit- 
ually by a malady of the mind, has intermissions, and if there was 
an intermission of the disorder at the time of the act, that being 
proved is sufficient, and the general habitual insanity will not af- 
fect it; but the effect of itis this, it inverts the order of proof and 
of presumption, for until proof of habitual insanity is made, the 
presumption is that the party agent like all human creatures was 
rational ; but where an habitual insanity in the mind of the person 
who does the act is established, there, the party who would take 
advantage of the fact of an interval] of reason, must prove it; that 
is the law; so that in all cases the question is, whether, admitting 
habitual insanity, there was a lucid interval or not to do the act. 
Now I think the strongest and best proof that can arise as toa 
lucid interval is that which arises from the act itself ; that I look 
upon as the thing first to be examined, and if it can be proved and 
established, that it is a rational act, rationally done, the whole 


case is proved.” 


Adopting the rules and principles of these cases, as my guides 
in the determination of the present contest, what does the evidence 
establish, as to the testamentary capacity of the testator, ante- 


rior to the period of making his will ? 


Doctors Haynes and Robison depose, that on the 8th or 10th of 


January, the testator was not qualified for the transaction of any 


important business—and that for several days previous to their 


being called in he must have been ‘non compos mentis.” 


This incapacity they say, resulted from ‘an effusion of water 


9 


pressing upon the brain;” an affliction I believe, than which, no 


other is more eminently calculated, to produce mental imbecility 
or incapacity for the serious and deliberate concerns of this life. 


It appears also, from the testimony of Dr. Haynes, that in July 
of the preceding year, the deceased had an attack of apoplexy— 
then of palsy, which terminated in dropsy. Iam not skilled in 
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these matters, but I think I may venture to say, that these attacks 
in July, from the nature of the diseases (in the absence, if I may 
call it, of scientific proof,) are not to be presumed to have so pros- 
trated the mental energies of the deceased, as to have incapacitated 
him from a testamentary disposition of his estates: The question 
is, whether “this effusion of water into, and pressing upon the 
brain,”’ was of a continuous operation from the 31st of December, 
to the periods referred to by these physicians? As informed, the 
Denowement—the catastrophe of this disease is, when the effu- 
sion takes place—but, that its advances to that catastrophe, may 
have commenced at the date of the will, and produced a mental 
derangement, destructive of a sedate or dispositive condition of 
mind. Is it probable—or rather does the testimony of other 
witnesses raise a presumption, that such was the condition of the 


testator’s mind, at the period of making his will? 


Mrs. White, was frequently in testator’s house from 31st De- 
cember to Ist January, and until his death—and says she was at 
his house on the 3lst of December and Ist January—and from 
those periods to the time of his death, she assigns good reasons 
for her belief of the testator’s insanity. She knew nothing about 


a will. 


Mrs. Saunders, was also frequently at testator’s house from 
20th of December to the time of his death, and her reasons are 
also very cogent for the belief expressed by her—that the testa- 
tor was not of sane mind, from the time in December she speaks 
of, to the period of testator’s death. 


The intimacy which these witnesses seem to have had in the 


family of the testator, combined with the observations they de- 


pose to have made upon his conduct and actions, certainly ena- 
bled them to deduce very satisfactory conclusions, as to the state 
of his mind, or, the probable state of his mind, at the period it is 


said his will was executed. 


The situation of Mr. West, as overseer of the deceased, which 
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necessarily demanded daily observation and intercourse, enabled 
him, to form an opinion perhaps with more conclusiveness, than 
any other person, as to the sanity of the testator; he traces the 
mental aberrations of testator back to June; and his reasons for 
believing him insane from that time, to the period of death, are 


extremely convincing. 


Mr. Thomas also assigns his reasons for a belief, that the testa- 
tor was insane in July, and seems to entertain little doubt, that he 


was so in January. 


The evidence thus adverted to establishes a derangement, at 


least the want of a testamentary capacity, from June 1821, to the 


period of testator’s death, which happened about two months after 


signing the will: and this derangement must have been continu- 


ous, (if these witnesses speak truth,) for, the evidence refers to no 


intermissions. 


But, if the subscribing witnesses are to be accredited, the acts 
of the testator, at the period of making the will were both delibera- 
tive and dispositive—-they all believed him to be of sound mind 
andmemory. It could have been only simple belief on the part 
of Thigpen, because he was ‘little acquainted with testator, and 
but a short time in his presence.”* He infers, I presume, that the 
testator was sane, as “after signing the will, he (the testator) pick- 
ed it up, and acknowledged it to be his Jast will and testament.” 


Tignor deposes, that he read over the will to the testator, (no 
person being present but himself and testator,) ‘and as it was 
read, the testator looked over it, and expressed himself satisfied i 


and that he had written three wills for deceased, of a similar import. 


Previous insanity having been proved by caveator, have the ex- 
ecutors, who now endeavor to set up the will, adduced through 
these subscribing witnesses, satisfactory proof of sanity, at the 
time the will was made? 
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These persons have been examined to the factum of the will, 
and are the persons usually “capable (in the language of Sir 
William Wynne,) of giving an account of the manner, in which 
it was actually obtained.” I must confess, that this consideration, 
combined with another, that they could have had no little interest 
or motive, in giving a false coloring to this solemn act of the tes- 
tator, and therefore, must have been impressed with the convic- 
tions stated by them, I say, these considerations, have pressed 
heavily upon my mind in weighing, and rejecting their testimony 
in my determination of this cause. One solitary circumstance, 
however, as represented by Tignor, and confirmed by the other 
two subscribing witnesses, ha» had considerable influence in per- 
suading me, that the testator was not of sound mind, at the period 
of signing the will; and it is, his incapability of making, or not 
recollecting how a capital G ought to be made, when about to 
He could not recollect its shape or form, be- 
Now it is strange, that a man ac- 


write his surname. 
fore instruction from Tignor. 
customed to write his own name, and not proven to be very illi- 
terate, should in a moment forget the form of the capital letter, 
with which his surname commenced. Is that—can it be a state 
of intellect, evincing a sound and disposing mind, at a time, 
when a man is about ‘o Jeave this world, and manifesting his last 


acts of benevolence, gratitude, or affection ? 


Is there too much inconsistency in the testimony of Tignor, 
who says—that the testator looked over the will, (when he, the 
witness, was reading it,) and expressed himself satisfied. How 
could the tes ator express himself satisfied, after louking over the 
will, when he could not remember the shape of the capital letter 
G? With that defect of memory, what benefit could he have de- 


rived from looking over the will? 


This will might have been similar to others, drawn by Tignor, 


but that circumstance is of little moment, if the testator was really 


Part 1.—D. 2. 
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ignorant of the contents of the paper he was then signing. Be- 
sides, the concealment of this will, or the silence observed in re- 
lation to it by Tignor and the other subscribing witnesses, throws 
a mystery over the act, not at all reconciliable to the alleged sani- 
_ty of the testator. If all matters had been ‘above board,” why 
should Mrs. White, Mrs. Saunders, and Mr. West have remained 
profoundly ignorant of the fact, that the testator had on the 31st 


of December made his will? 


Mrs. White, was in the house on that day, so was Mrs. Saun- 
ders, from aught that appears from the testimony; and it is to be 
presumed that West was, from his situation as overseer; and yet, 
the three subscribing witnesses were all present, and so managed 
all the solemnities and forms necessary to the legal execution of 
the will, as to prevent the intrusion, or observation of any other 
person, or even to excite suspicion in the minds of the persons who 
were so much in attendance as Mrs. White and Mrs. Saunders! ! 


Was all this done with a view of preventing an accurate recol- 
lection of Mrs. White, Mrs. Saunders, or Mr. West, as to the 
state of the testator’s mind at the hour of the day of the 31st of 
December, when the testator signed the will? 


Whatever may have been the motives of Tignor and the other 
subscribing witnesses, I can only say, that the most unfavorable 
inference is to be deduced from the mystery and concealment, 
which enveloped their agency as subscribing witnesses, particu- 


” or exchange of negroes between the 


larly as the “ swapping, 
testator and Tignor, and Whittle, may probably have, in some 


small degree, influenced them in establishing his sanity. 


But, notwithstanding the testimony of the witnesses which es- 
tablish so conclusively, the continuous derangement of the testa- 
tor; yet, if the will proclaimed a rational disposition of his pro- 
perty, such a will, as every one would say, was honorable, righte- 


ous, and natural ; such a disposition would establish a !ucid inter- 
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val, not to be controled by proof of even habitual insanity. Such 
is the language of the cases cited, and it is founded on the civil 
law, which, I agree with Sir William Wynne, is the rule of the 
English law: it is a rule also incorporated into the jurisprudence 
of Georgia: furiosi autem si per id tempus fecerint testamentum 
guo furor eorum intermissus est, jure testati esse videntur. (Inst. 
Lib: 2, tit xii. Sec: 2.) But if the madman make his will during 


a lucid interval, he is a legal testator. 


Now. in this will a very scanty and illiberal provision is made 
for his wife, and his estate is bequeathed to persons to whom, upon 
the face of the will, he appears to be bound by no ties of duty, 


gratitude, or consanguinity, and in opposition (according to the 


testimony of Giles,) of repeated declarations, as to other objects 
of his bounty and affection. Applying this rule, therefore, of the 
civil law, itis not such a will as one habitually insane, can be pre- 
sumed to have made during the happy occurrence of a lucid in- 
terval. Upon the whole, [ am of the opinion the testator, Allen 
Griffin, at the time of making his will was not of a sound and dis- 
posing mind and memory. 


It is therefore ordered, that the case be, and is hereby remand, 
to the Inferior Court of the said County of Washington, sitting for 
ordinary purposes, with instructions, and the said Court is also 
hereby instructed, to refuse probate of said will to the executors 
named therein, and to grant administration to such person or per- 
sons as said Court may appoint, under the directions of the Act of 


the General Assembly in such cases made and provided. 


Sarrotp & Guascock, for caveator—R. L. Gams te, Attor- 


ney for executor. 
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Mal. Pros. 


Modern decisions of Courts of England, subversive of the ancient common law, or Statutory 
p.iaciples adopted in Georgia, are of 10 authority in this State. 


An action for a malicious prosecution, in cases of felony, cansot be maintained, without pre- 
viously obtaiuing the order of the Cuurt for a copy of the Indictment. 


Felony, in Georgla, is the commission of a crime, which subjects to infamous punishment. 
Forfeiture of lands or goods, is not in Georgia, a component part of the punishment of felony. 
Perjury is felony, u:der the criminal laws of Georgia. 

Perjury at common law is abrogated in Georgia. 


An action for a malicious prosecution cannot be sustained in Georgia, on an indictment for per- 
jury at common law. 


To bring an offence under a statute, one of these two courses must be adopied : to prefix to the 
general conclusion, “ contrary to the form of the statute in such case made and previced,” 


or, to recite the tenor and substance of the statute, upo.. which the indictment was fouided. 


By CHARLTON, Judge. 


THIS action is founded on an acquittal for the charged offence of 
perjury, and the introduction of the exemplification of the in- 
dictment and verdict as evidence, is objected to, because there 


is no order of the Judge, before whom the case was tried for 


such copy. 


The reasons assigned for the objection is, that in every case of 
felony, the party who intends to sue for the malicious prcsecution, 
must obtain leave from the Court, for a copy of the indictment. 


Two questions then present themselves for consideration : 


Ist. Isa Judge’s order for a copy of the indictment, in a case of 


felony, necessary to the support, or rather maintainance of an ac- 


tion of mal. pros. founded on an acquittal of that felony? 


And 2dly. Is perjury a felony, under the jurisprudence of 
Georgia ? 
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I. It is declared by the authorities, to which the counsel in this 
case, have referred, that the records of the British Court are ac- 
cessible to the inspection of any subject for his ‘necessary use 
and benefit,’ and this inspection would seem to mean a right to 
demand copies of them, if copies should be required for the ‘ ne- 
cessary use and convenience” of the subject. The inspection 
allowed by the parliament of Edward III. involves the correlative 
right of a copy of the judicial record, (Phil. Ev. 322, 3 Inst. 71. 
Pref. to 3 Rep. 3, 4. as cited by Phillipps.) 


This general right, however, of obtaining a copy of the record 
is restrained, says the authority, ‘in the case of an acquittal on 
a prosecution for felony,’’ in which ease, if the trial is at the Old 
Bailey, a copy cannot regularly be obtained without an order from 


the Court. Directions prefixed to Kelyng’s Rep. p. 3, order 7. 


Some of the Judges in the reign of Charles IL. legislated on 
the subject, and required, that such an order should be obtained. 
And it is laid down, “as a general rule of law,” by C. J. Holt, 
that ‘¢ on an indictment and acquittal for felony, the party who in- 
tends to sue fora mal. pros. must obtain leave of the Court for 
a copy of the record.” 1 Ld. Raym. 253. Phillipps, says, that 
the rule of the Judges (that, I presume, adopted at the Old Bai- 
ley,) states, “ that an action against a prosecutor cannot be main- 
tained, without a copy of the indictment, and that a copy is not 


to be given, without an order of the Court.” 


We have it then as established law, down to the epochas of the 
rule at the Old Bailey, and the reiteration of that rule, by Holt, 
Ch. J. of the Court of King’s Bench, as announcing “ the general 
rule of law,” that an action against the prosecutor cannot be main- 
tained, without a copy of the indictment, obtained under leave of 
the Court. 


It was also adjudged by Lord Mansfeld, “ that when a person 
was indicted for felony, it was necessary that a copy of the record 
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should be granted by the Court, before which the acquittal was 


had, in order to ground an action for a Mal. Pros.” 


If it is said, that the reports of Blackstone are of inferior au- 
thority to his commentaries, it will be found, that the reported 
adjudication of Lord Mansfeld, and the textof the commentaries 
are perfectly reconciliable, for the commentaries declare, ‘ that 
where there is the least probable cause, the Judge will deny a 
copy of the record :’’ and if itis denied, according to the decision 
of Lord Mansfield, there is no basis for the action of mal. prosecu- 
tion. In opposition to these authorities, the counsel for the 
plaintiff referred to the case of Legatt vs. Tollervey, in which, a 
copy of the indictment was not allowed to be read, because there 
was no order of the Court, and therefore a non-suit was entered. 
But the Court of King’s Bench, through the medium of its C. J. 
Ellenborough, set aside the non-suit, not upon the ground that 
the rule at the Old Bailey was not in force; not, that the deci- 
sions of Holt and Mansfeld had not truly announced that rule as 
general law; but that a copy of the record ought to be read, be- 
cause it was offered in evidence, and if the order of the Court 
had not been previously obtained, why the officer of the Court 
furnishing a copy, had been guilty of a contempt in doing that, 
which he ought not to have done—and for which of course he sub- 
jected himself to punishment; yet, that this contempt and official 
transgression, ought not to deprive the plaintiff of its benefits as 
testimony. (14 East. 302.) 


Upon this adjudication, if Iam not mistaken, the counsel for 
the plaintiff rested his chief hopes for the admissibility of the 
copy of the record, as evidence. He might have gone further 


and ostensibly supported this case by other authorities. In Bran- 


gam’s case, Willis, Ch. J. is reported to have said, that by the 


laws of the realm, every prisoner, upon his acquittal, has an un- 
doubted right and title to a copy of the record, for any use he 
may think proper to make of it—and that after a demand, the 
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proper officer might be punished for refusing to make out a copy. 
This case is, however, of no authority, for subsequent to it, we 
find, as Justice Nott has said in the reports of the constitutional 
Court of our sister State, “ the Old Bailey rule was re-published 


by order of the Court.” 


We have then only to contend with the case of Jordan vs. 
Lewis—Lord Ellenborough’s decision in East, and the opinion 
of Phillipps, (the compiler of the Law of Evidence,) * that the 
rule laid down in Jordan vs. Lewis, is the correct rule.”? In that 
case, ‘the order made at the Old Bailey was there read by way 
of objection to the evidence offered; but the Ld. Ch. J. Lee in 
that case said, that he could not refuse to let the plaintiff read the 
copy of the indictment, though obtained- without any order of the 


Court for that purpose.” 


From the authorities thus collated, it would appear, that the 
rule at the Old Bailey is only assailed by the case of Jordan vs. 
Lewis, and the very modern decision of Lerd Ellenborough. 
The counsel for the plaintiff in another case, almost immediately 
preceding it, had endeavored, or was about to endeavor to shake 
a nisi prius decision uf the same Ch. J. Ellenborough, upon the 
ground thatit was modern law, not incorporated into our jurispru- 


dence; and therefore repudiated from our judicial system. I 


willingly assent to this doctrine, whenever the modern adjudica- 


tion subverts the ancient common Jaw or adopted statutory prin- 
ciples, instead of explaining them. This decision in East does 
subvert the ancient principle—acknowledges too, its violation of 
allegiance, and only justifies the treason by a sort of commisera- 
tion for the plaintiff, who is permitted to give that in evidence, 
which he has obtained through a punishable breach of duty of the 
officer affording it. This case bows to the authority of Jordan 
vs. Lewis, and as Jordan vs. Lewis conflicts with the rule at the 
Old Bailey and other anterior cases, it must also be rejected as the 


incorporated law of Georgia. 
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Policy and Justice are too, on the side of the rule at the Old 
Bailey, and are sensibly assigned in the reason for the adoption of 
the rule thus consecrated by the opinions of Ho/t and Mansfeld, 
“for the late fre juency of actions against prosecutors (which can- 
not be without copies of the indictment,) deterreth people from 
prosecuting for the King (and we may here say the Republic,) 


upon just occasions. 


Il. If forfeiture of land or goods, as urged by plaintiff’s coun- 
sel, is the criterion for the ascertainment of felony, then it is 
admitted, at least by me, that there is no felony in this State. 
Blackstone says, that the true criterion of felony is forfeiture. 
The punishment of perjury, (continues this author) was anciently 
death, afterwards banishment, or cutting out the tongue; then 
forfeiture of goods, and now it is fine and imprisonment, and 
never more to be capable of bearing testimony. By the Stat. 5 
Eliz. imprisonment, perpetual infamy, a fine, and both ears 
nailed to the pillory. The Stat. of Geo. II. superadds a power 
for the Court to or.ler transportation for seven years ; and makes 
it felony, without benefit of Clergy, to return or escape within the 
time. By these statutory punishments of England, perjury could 
therefore only be considered felony, upon a return from trans- 
portation: but forfeiture is not, and never has been since the 
organization of our government, a component part of a punish- 
ment for felony. What then is our notion of felony? It is, as 
has been adjudicated, the commission of a crime, which : ul jects 
to infamous punishment. This definition pursues the genius of 
the English law, as adopted in this State, without its gothie ap- 
pendage of forfeiture, equally applicable to a capital punishment 
and petit larceny. The punishment inflicted for perjury by the 
penal code of Georgia, is as infamous and may be protracted to ° 


the periods prescribed for acknowledged felonies, such as_bur- 


glary, one species of arson, robbery, and the higher grades of lar- 
ceny. What can be found then in our legal or political ethics to 


exempt this atrocious crime of perjury, striking with inveterate 
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hatred, as it necessarily must, at the root and foundation of all 
our sacred rights of life, liberty, and property—what, I repeat, 
can exempt it from the appel ation of felony? Law, 1eason, jus- 
tice, the moral sentiment of my countrymen believe it felony, and 
I take leave through this department of the government, so to 
proclaim it—I mean perjury, as contained and defined by the pe- 
nal code of Georgia, and when prosecuted by indictment under 
that system. The perjury however of the record before us, 
though alleged to have been committed posterior to the passing 
and operation of the penal code, has no technical] or other refer- 
ence to it, except in the-conclusion, which pursues the form pre- 
scribed by the penal code, and as that cannot be deviated from, 
it is questionable, whether any other conclusion explanatory of 
the offence, that is, whether it is charged as an offence at common 
law, under the system of the penal code, or against a particular 
statute, need appear upon the face of the indictment. I presume, 
however, if the offence is statutory, that Mr. Attorney General 
would prefix to the conclusion as prescribed, or has been in the 


habit of prefixing the terms “contrary to the form of the statute 


(or the Act) in that case made and provided.” Such terms would 


technically and definitely designate the basis of the indictment, 
whether the prosecution was intended under the penal code, or 
any particular statute. But these additional terms become un- 
necessary as explanatory of the offence, intended to be prosecu- 
ted, where the indictment adopts the words and definition con- 
tained in the penal code. At least such is the exposition given 
to the penal code, and such is the practice and impression which 
prevail in the section of the State, where I have the honor to pre- 
side. The better opinion probably is, that in order to bring the 
offence within the penal code or a statute, one of these two 
courses must be adopted—to prefix to the general conclusion 
‘“‘contrary to the form of the Act of Assembly or statute in that 


case made and provided,” or, to recite the tenor or substance of 


Part 1.—E. 2. 
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the section of the penal code or statute upon which the indict- 
ment is founded. Either course, would render patent the object 
of the indictment and prosecution. In this case, though the of- 
fence is laid in the indic'ment in a technical phraseology. which 
might satisfy the requisitions of the penal code as contained in 
the definition and description of perjury, yet, there is not that di- 
rect reference to it, by either of the courses before suggested, as 
sufficiently designates the intention of the Attorney General, to 
prosecute for a penal code or statutory perjury. I am therefore, 
or may be required to consider the offence as perjury charged at 
common law, punishable by fine and imprisonment and perpetual 
disability to bear testimony—and if perjury at common law, it is 
no felony, and consequently the order of the Court is not neces- 
sary for a copy of the record. The question then would be 
whether the variant and increased and infamous punishment, in- 
flicted by the penal code of Georgia, has not abrogated the com- 
mon law prosecution and common law punishment? Can they 
be co-existent upon these doctrines applicable in the interpreta- 
tion of a statute, which establishes a system of crimiual jurisy ra- 
dence as the supreme law of the State, variant from the common 
law in its principles and its punishments? If they cannot co-ex- 
ist, then can an indictment and an acquittal thereon, at common 
law, be the foundation in this Court, of the action of mal. prosecu- 
tion. Upon the whole then, it would seem as established law, 
that in every case of felony the order of the Court for the copy 
of the record is necessary—that according to my opinion, perjury 
is felony under the penal code of Georgia—and that the common 
law punishment being thereby abrogated, an indictment for the 
offence at common law being inhibited—no action for mal. pros. 
can be legitimately sustained on an indictment at common law, 
prosecuted in this jurisdiction—and upon which there has been an 


acquittal—Quacungque via data, the plaintiff must fail in his action. 





Felony, is defined by the penal code of Georgia which went into operation on the Ist June, 
1834, ‘* when used in this act, as an offence, for which the offender, on conviction. shall be liable 
by law to be punished by death, or imprisonment in the Penitentiary, and not otherwise.”’--( Ed.) 
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Frans. H. Wetman vs. Potnitt, Guerarp AND PoLHILL. 


Service of petition and process on agent of defendant is null and void, under the law of Georgia. 
Where the service of process is null and void, appearance and plea to merits will not.cure it. 


Ard objection may be taken to such process at any time. 


By CHARLTON, Judge. 


IN this case, service of petition and process was effected by leav- 
ing a copy of the writ and process with the agents of two of 
the defendants, Peter Guerard and Thomas Polhill. The 


service on James Polhill, a co-defendant, is admitted to be 


good. 


In October term, 1821, Wayne and Cuyler subscribing them- 
selves attorneys for P. Guerard and Thos. Polhill, filed the 


general issue for these defendants, and no plea has been filed for 
James Polhiil. The objection now taken by attorneys substitu- 
ted for Wayne and Cuyler, is, that notwithstanding the plea of 
the general issue, it is still competent far them to move to set 
aside this service upon the ground that it is violative of the Judi- 
cial Act, which requires that service should be effected by “ de- 


livering a copy of such petition and process to the defendant or 


defendants, or leaving such copy at his, her, ortheir most notori- 
ous place or places of residence ;*’ and the Judicial Act declares, 
that, ‘all process issued or returned in any other manner than 
that herein before directed, shall be, and the same is hereby de- 


clared to be null and void.” 


Mr. Gamble, on the other side contends, that the objection, ad- 
mitting it to be a substantial one, comes too late; for that all ir- 
regularities are cured by appearance, and a fortiori by pleading. 


(2 Cr. 495. 7 John’s Rep. 209. 3 Hen. & Mun. 309.) 


I do not intend to disturb the doctrine contained in these cases, 
because I do not conceive their applicability. Simple irregu- 
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larity is not complained of in this case, but a defect which ‘ viti- 
ates the procee.lings in toto :’’—and the distinction is, that objec- 
tions, “or applications to set aside proceedings for irregularity 


should be made the first opportunity that the party has to bring 


his complaint before the Court, and before the party committing 


the error has taken any further step in the cause.”? (2 Taunton 
242. 1 Sellon, Am. Ed. 102 :)—but if the defect vitiates the pro- 
ceedings, the defendant may at any time, apply to set aside the 
proceedings—for it is as no process—And. 16. Sellon 101. When 
the affidavit of personal service was defective, proceedings set 
aside, though the defendant was in execution— Ibid. 


In this case there is not that irregularity in the mesne process, 
which is cured by appearance according to the authorities cited. 
It is a defect which renders process issued and returned * null 
and void.” Obeying the mandate, therefore, of our judicial sys- 
tem, supported as the distinction is by the authorities referred to, 
the objection is not too late, and this service not being in con- 
formity to the Judicial Act of Georgia, without which, it cannot 
be operative, and is so far vitiated with or without appearance or 
consent of defendant, as to be declared “null and void,” I am 
of the opinion that the service ought to be, and is accordingly 
hereby set aside. 


Service set aside. 


R. L. Gamste, for plaintif—Wayne & Cuy-er, for T. Pol- 
hill and P. Guerard, defendants. 
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GuerRaARD & PoLuiLL, vs. James Po.tuitt. 


Petition and Afidavit for foreclosure of two Mortgages on Per- 
sonal property, and, affidavit of illegality. 


Any Judge of the Superior, or Justice of the Inferior Court in Georgia, (without reference to 
the residence of defendant,) may issue the fiat for the foreclosure of a mortgage of persona 

_ property. 

When such fiat is granted by a Judge of the Superior Court. the Clerk of the Superior Court 
of a different County and Circuit from that in which the fiaé was granted, may issue the ex- 
ecution. 

And it seems, that the execution may be directed to all and singular the Sheriffs of the State. 

In general. a statute which iatroduces a new rule of law, and directs a particular method of 
proceeding under it, will, although it has no negative words, debar any other mode. 

Where one section of a statute without negative words, introduced a new mode of foreclosing a 
mortgaze of persoaal property, and poi ted out a method by which the mortgagor might dis- 
pute the sums due on the execution founded on such foreclosure, and a subsequent section of 
the same statute, also without nezative words, allowed a defendan to make an affidavit of il- 
legality in all cases where execution had issued illegally ; held, that the remedy in the latter 
section was not cumulative to the former, and that it referred to executions, other than those 


mentioned in the first section. 


It seems, that under the mode prescribed by the 18th section of the Judiciary Act of 1799, the 


mortgagor may enter into any defence which may entitle him to relief from the execution. 


There is nothing unconstitutional in said section. 


By CHARLTON, Judge. 


ON the petition of the plaintiffs in this case addressed to a Judge 
of the Superior Courts of this State, praying a foreclosure of 
two mortgages on personal estate, supported by the usual affi- 
davits of the amounts due, the Judge on the 23d of November 
1821, ordered an ‘execution to issue in terms of the law.” 
This order was granted by the Judge of the Eastern district. 
Execution was accordingly issued from the office of the Clerk 
of the Superior Court of Burke County, where the mortgagor 
resided, containing a mandate to have the several sums made 
on this execution, before a Superior Court to be holden in 


Burke. The Sheriff made his levy on the 23d of May, 1822, 
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and the property designated in the return was restored to, or 
permitted to remain in the possession of the defendant upon 
his having given sufficient bond and security to the Sheriff (or 
which he, the Sheriff, seemed to have required,) to remain in 
force, if the defendant should fail to establish the alleged ille- 
gality of the execution. This bond is dated the 6th day of 
August, 1822, and contemporaneously the following affidavit 


sworn to and tendered by the mortgagor. 


‘“‘GeorciA, BurRKE Counry. 


‘* Appeared before me, James Polhill, who being sworn, depo- 
seth and saith—that the execution issued against him, on the fore- 
closure of two several mortgages, in favor of Guerard & Polhill 
vs. said James Polhill is illegal for the following causes, to wit: 
That he had no notice of said foreclusure—that they were fore- 
closed out of the County where he resides, and was residing at 
the time of making said mortgages—that the execution was is- 
sued in a different County from that in which the foreclosure took 


place—that there was but one execution on two mortgages, and 


that the consideration for which said mortgages were given has 


entirely failed.” 


A motion is now made by Reed, that this affidavit be set aside, 
for these principal reasons, because the affidavit of illegality does 
not apply to this species of execution—because it was competent 
for any Judge of the Superior Court, to grant the order for the 
issuing of the execution which was to operate where the mortga- 
gor resided—because no notice of the petition for foreclosure of 
personal property is required by law—because the alleged fail- 
ure of consideration is matter extrinsic which can never be the 
basis of an affidavit of illegality—because the Act of the General 
Assembly prescribed the remedy which the mortgagee ought to 
have pursued—and lastly, because if that prescribed and certain 
remedy was not accepted, the only cumulative redress that could 
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be afforded was to be found in the Chancery jurisdiction of this 
Court. Walker & Wilde, on the other side, contended, that any 
law which divested a citizen of a right associated with his person 
or his property, without due and timely notice of the proceedings 
by which that right was assailed and divested, was unconstitu- 
tional, because it deprived the citizen of the great privilege al- 
lowed him by our fundamental law, of being heard and tried in 
the County of his residence—and withal, repugnant to the fitness 
of things, which proclaimed in every case before condemnation, 


‘“* Audi alteram partem.” 


It was also urged by these gentlemen, that the affidavit of ille- 
gality was a eumulative remedy, reaching, and providing for 
every case where the illegality of the execution could be esta- 
blished by law or facts dehors, or intrinsic in any and every case. 
This, they observed, was the speedy and efficient remedy, which 
the Legislature had substituted for the difficulties, which might be 
attendant on an application for relief, to a Chancery jurisdiction. 
Having no access to authorities in my present situation, and the 
hour having arrived at which my judicial functions must cease in 
this district—the first consideration must carry with it my apology, 
for the omission of cases in support of the principles I may ad- 
vance, and the second, the delivery of this opinion within so short 
an interval for advisement and preparation. I regret that a longer 
time has not been allowed me for reflection, but as a decision is 
expected from me, I feel it a duty under any combination of cir- 
cumstances not to disappoint that expectation. 


Having given a synopsis of the arguments of counsel, the ques- 
tion which upon the whole presents itself, is simply this: Can a 
mortgagor of personal property avail himself of this remedy of 
affidavit of illegality? Under the directions of our judicial Act a 
mortgage of personal property is foreclosed in the manner pur- 
sued by the mortgagees. The fiat for the execution may be grant- 
ed by any one of the Judges of the Superior, or Justices of the 
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Inferior Court, but there is no designation of the Clerk whose 
duty it shall be to issue the execution. The Act merely declares, 
that, **thereupon the Clerk of the Superior or Inferior Courts 


shall issue execution.” 


Looking then to the literal phraseology of the Act, the fiat is 
not confined to the Judge or Justice of the district in which the 
defendant resides, or to the Clerk who may issue it; but in this 
case the Clerk of the Superior Court where the defendant resided 
issued the execution, which I presume, was done in analogy to 
the requisition that a defendant should bé sued, or that process 
should issue against him in the place of his domiciliation, and in 
a supposed confoimity to the same analogy, the writ was deliver- 
ed to ‘the Sheriff”? of the County, where was also the domicil of 
the defendant. The law does not require the writ should be so 
directed. ‘*The Sheriff” is a generic term, which leaves it op- 
tional, I think, with the Clerk to direct the writ, to any, or all the 
Sheriffs of the State. Under these views of the law, I cannot 
sustain any objections to the fiat of the Judge, or the subsequent 
acts of the Clerk and Sheriff. It is in the provisory clause of the 
judicial Act where all the difficulty lies, and it is in these words : 


‘** That if any dispute shall happen as to the sum due on any mort- 


gage, it shall be lawful for the said Judges or Justices of the In- 


ferior Courts, on affidavit, to order such sale to be postponed, the 


mortgagor giving good and sufficient security in the sum sworn 
to be due, for returning such property when called for by the 
Sheriff, which bond shall be assigned by the Sheriff to the mort- 
gagee, who may sue and recover therein; but the jury shall be 
sworn to give at least 26 per centum, in case it should appear, 
that such application was made for delay only.” (Marb. & Craw. 
208 ) 

The bond therefore taken in this case by the Sheriffis tu all in- 
tents void, because there is no affidavit in terms of the Act, or 
order for postponement and for good and suflicient security. It 
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cannot therefore be pretended, that those requisites of the Act 
have been complied with, or that any benefits ean be derived from 
its provisory enactment. But this being the remedy prescribed 
for the adjustment of “any dispute which may happen, as to the 
sum due on any mortgage,” the question recurs, can another and 
a different remedy be pursued? In the great case of Middleton 
and wife vs. Crofts, in Saunders’ Atkyn’s Appendix, 674, 675.— 
Lord Hardwicke who made and delivered the arguments sanc- 
tioned by the opinions of the Court of King’s Bench, lays down 
the rule “ touching the repeal of laws—/eges posteriores, priores, 
contrarias abrogant: but subsequent Acts of Parliament in the 


affirmative giving new penalties, and instituting new methods of 


proceeding, do not repeal former methods and penalties of pro- 
ceeding, ordained by preceding Acts of Parliament, without nega- 
tive words”—upon this doctrine, the former mode of proceeding 
through a Chancery jurisdiction was not abrogated by this poste- 
rior statute, because it contains no negative expressions, is there- 
fore affirmative, and in the language of counsel, cumulative. But, 
says a compiler of English jurisprudence, supported by ancient 
authorities, ** it isin the general true, thatif an affirmative statute, 
which is introductive of a new law, direct a thing to be done ina 
certain manner, that thing shall not, although there are no nega- 
tive words, be done in any other manner.” (Bac. Abr. 377, (G.) 
London Ed. 1798.) This rule must in the present case, have its 
full effect unless ‘lex posterior,” announces its abrogation. The 
law however upon which the counsel for the mortgagor relies for 
his cumulative remedy, is a section of the Act containing both 
remedies, and of course passed contemporaneously—neither the 
maxim nor the rule therefore strictly applies, but the point is to be 
determined on the suggestion, that the sections of the judiciary 
Act are to be construed, as distinct regulations, susceptible of 
the same interpretations that would be applied to them, as if they 


had been enacted in separate statutes. Applying this test, what 
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does the posterior law, in the shape of a section declare? It de- 
elares, “that in aLL cAsEs where execution shall issue illegally, 
and the person against whom such execution may be, shall make 
oath thereof, and shall state the causes of such illegality, such 
Sheriff shall return the same to the next term of the Court, out of 
which the same issued, which Court shall determine thereon, at 
such term.” Now, the language of this section of the law is as 
comprehensive as it could be, because it applies to ‘all cases.’’ 
But could the Legislature have intended that one section of an 
Act containing no negative words, but conceived in general and 
affirmative terms, should afford an accumulative remedy to a new 
mode of proceeding, or, the direction of a thing to be done ina 
particular or certain manner! I think not. I believe the Legis- 
lature intended by these apparently conflicting provisions, that 
the objections to an execution issued on a foreclosure of a mort- 
gage of personal property, should be based on the isolated fact, 
that the sum sworn to was not due, whatever might be the truth 
upon that verified allegation: and under my present impressions, 
I do not perceive any difficulty, in going into the consideration of 
the mortgage, or any other fact or principle of law, which would 
entitle the mortgagor to relief, under this section of the judicial 
system. But the 32d section must refer to executions other than 
those which are designated in the same Act, and the affidavit as 
to those executions must of course refer to other and different 
eases than those, which would invalidate an execution issued 
under the special directions of another section. The difference 
is, that.the affidavit and order for postponement on the foreclosure 
of a mortgage of personal estate is founded upon extrinsic—and 
the affidavit of the 32d section upon intrinsic matter. The true 
principle however is, that no negative words of the 32d section 
inhibits the introduction of the new law in section 18, and that 


therefore it must be done in the manner prescribed by that section. 


As to the constitutionality of this section of our judicial system 











OCTOBER TERM, 1822. 


{Guerard, et. al. vs. Polhill.] 


I have only to observe, that the issuing of the execution and its 
operation being so closely brought home by the levy to the atten- 
tion of the mortgagor, combined with the remedy afforded him by 
affilavit as to the sum due, and the ulterior investigation through 
a trial by jury, affords all the notice which the constitutional ab- 
stract principles suggested could require. 


Affidavit of illegality set aside. 


Reep, for plaintiffs—Watker & Wipe, for defendant. 
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JAMES M. WAYNE, 
Elected Judge of Eastern Circuit, November 1822, 


Tue State vs. Joun ABBOT. 


Habeas Corpus. 


The Judges of the Superior Court in Georgia have a discretionary power, (governed by the cir 
cumstances of the ¢ase,) to bail in all cases whatsoever. 

It is not a sufficient ground for bail that the verdict of the Coroner's Jury does not charge the 
prisoner with felonious homicide, if the affidavits and depositions taken by Coroner and the 


committing Magistrate, taken in connexion with the verdict, shew that a felony has been 
committed, or is charged. . 
And where on such charge, it appears that the prisoner has confessed that the death was caused 


by him, he will not be bailed. ualess there be the existence o* some special cause to induce it. 


Though the prisoner on his trial is entitled to have the whole of his confessio: given in evi- 
dence, if any part is offered, yet on applications for bail, the exculpatory circumstances sta- 
ted by him in such confession, will not be sufficient to sustain the app!ication, unless support- 
ed by oiher testim ny, or stro ig intrinsic presumpiions of their truth. 


A person charged wiih felony cannat make the omission of a public officer to prosecute at the 
succeeding term, a ground for bail, unless such omissioa has operated or may operate ope 


pressively. 
By WAYNE, Judge. 


THIS is an application to bail a prisoner who stands committed 
for homicide, upon the verdict of a Coroner’s inguest, and the 
grounds upon which the exercise of the discretion of the Court 
is invoked, are: Ist. That the verdict of the Jury does not 
charge a felonious homicide; that the affidavit upon which the 
verdict was returned, and the deposition made before the com- 
mitting Magistrate by the same person who made the affidavit 


before the Curoner’s Jury, disclose a case of involuntary man- 


slaughter in the performance of a lawful act, as it is defined in 
the penal code of Georgia; and 2dly. that the prosecution has 
been delayed for such an unreasonable length of time, as to 


create strong presumptions of the prisoner’s innocence. 


The case of the King vs. Rudd (1 Cowp. 331) was brought to 
the notice of the Court, and the doctrines in relation to felonies 
for which bail will be allowed by the Court of King’s Bench, or 
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by a Judge thereof in vacation, as they are expressed in Chitty’s 
criminal law, and in Hawkins’ pleas of the Crown, were also 
quoted. The case of Rudd could only have been cited by the 
prisoner’s counsel, to show, that the Court of King’s Bench, or a 
Judge thereof in vaca ion, has a discretionary power to bail in all 
cases whatsoever. The same power is claimed in the cases of 
the King vs. Judd, (2 Term Reports, 255,) and in. the King vs. 
Marks and others, (3 East. 163, 4, 5,) also in many other cases, 
as well as in the text of Blackstone, vol. 4th, 299, and is a settled 
point; nor will it be denied that a Judge of the Superi r Court in 
Georgia, may exercise all the powers in relation to bail which 
appertain to the Court of Kings’ Bench in England or to a Judge 
thereof in vacation. The other authorities alluded to in the dis- 
cussion were Lord Mohun‘s ease, (1 Salk, 104,) the King vs. 
Dalton, (2 Strange, 911,) and the King vs. Magrath, (2 Stra. 
1242.) Lord Mohun’s case showed that Lord Holt at Chambers 
did exercise the discretionary power of admitting a prisoner to 
bail who had been found guilty of murder by a Coroner’s inquest, 
after his Lordship had looked into the depositions upon which the 
Coroner had proceeded, but the only inference which can be cor- 
rectly deduced from the exercise of the power in that case, is, 
that a verdict of murder returned by a Coroner’s Inquest, will 
not, of itself, preclude the person cha: ged fiom being bailed, and 
it reminds us of the language of Blackstone, 4th vol. 299, ‘that 
there are cases though they rarely happen, in which it would be 
hard and unjust to confine a man in prison, though accused even 
of the greatest offence. The cases of the King vs. Dalton and 
the King vs. Magrath, show that upon the return of Corcner’s 
inquest of manslaughter, the prisoner may be bailed, but from 
neither of these authorities can any rule be collected which would 
be applicable to all cases of manslaughter, other than this, that a 
Judge who awards the writ of habeas corpus will look into the 
depositions upon which the verdict of the jury has been returned, 


and into such examinations as may be taken from the committing 










CHATHAM SUPERIOR COURT. 


[State, vs. Abbot.] 


magistrate for the purpose of ascertaing whether they furnish 
such grounds as will enable him to exercise his discretionary 
power to bail, for though in Dalton’s case, Lord Raymond 
said, if the depositions shew that the offence was murder, he 
would not bail, but if it only amounted to manslaughter, he 
would bail, yet ms decision must be viewed and weighed in 
reference to the age of the party in that case charged with the 
homicide, the probability arising from his youth, that bai. would 
secure his forthcoming to stand his trial fur manslaughter, and to 
the circumstances attending the homicide as they were detailed in 
the depositions. The prisoner in that case was a boy at Eton, 
who had unfortunately killed his schoolfellow. Nor will the force 
of these remarks in relation to the case of Dalton, be at all im- 
impaired by its having been cited by Chief Justice Spencer 
in Goodwin’s case 188, as one of those instances in which a per- 
son charged with manslaughter has been bailed, ‘‘ when there has 
been no presumption of innocence,” for in the ensuing paragraph 
the Chief Justice inumerates some of the grounds which must 
enter into the consideration of the question of bail in felonies, and 
declares, ‘* on admitting to bail, regard must be had to the proba- 


ble guilt of the party.” The cases have been more fully remark- 
ed upon than they would otherwise have been, to prevent any 


misunderstanding of my views of the law in relation to bail in 
cases of manslaughter. I acknowledge them as authorities so 
far as that persons charged with manslaughter by the verdict of 
a Coroner’s Inquest, may be bailed by the Court of King’s Bench, 
or by a Judge thereof in vacation. But I cannot admit that this 
discretionary power of the King’s Bench or its Judges *“ to bail 
in all cases whatsoever” exists, independently of all rule, or that 
it is ever discreetly exercised in cases of felonious homicide upon 
an inquiry into the depositions alone, unless the depositions cre- 
ate some doubt, either as to the case not being comprehended 
within the law, which upon the trial of the prisoner will have to 
govern the verdict of the jury, or some doubt, as to the facts upon 
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which the accusation rests. It is proper here to observe also, 
that this discretionary power in the Judges of the King’s Bench 
to bail in cases of manslaughter, upon an examination into the 
depositions taken by the Coroner, has been cautiously used, for 
besides the cases commented upon in this decision, the whole 
range of English and American Reporters will furnish no other. 
It remains now for me to inquire whether the case of the prisoner 
can be brought within either of the restrictions which control the 
exercise of the discretionary power to bail, and in determining 
this point, it is not necessary for me to declare the prisoner to 
be guilty of any offence, for the examination of the depositions is 
exclusively an examination of ex parte testimony, and if the con- 
clusion shall be unfavorable to the application for bail the decis- 
ion of the Court will amount to no more than this, that the ex 
parte testimony furnishes no facts or grounds to warrant the exer- 


cise of the descretion possessed by the Court to admit to bail. 


The inquest states that the said Ezekiel alias Isaac came to his 
death by a shot, (as expressed in the evidence of Dr. Feurth,) in 
the left side of the , from a gun by his master John Ab- 


> This verdict, it is true, does not 


bot, jr., in Effingham County.’ 
charge the prisoner with a felonious homicide, and if it stood 
alone as the ground of his commitment, he would be entitled to 
bail. But the verdict of the jury must be considered in connex- 
ion with the affidavit and deposition which have been put before me, 
and the informal indefiniteness of the former will be no ground to 
admit the prisoner to bail, if from the latter it can be sufficiently col- 
lected thata felony has been committed, or is charged against him. 
This is the doctrine in relation to commitments for felony in which 
the felony is not charged, and the cases areanalogous. (2d Term, 
Rep. 233, 3d East. 157.) As to the depositions in this case, they 
contain the voluntary confession of the prisoner to the physician 


who was called to attend the deceased, narrating at length the causes 


which impelled him to the deed. If upon such testimony the Grand 
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Jury shall return a true bill, the prisoner upon his trial will be 
entitled to the full benefit of the whole confession as evidence. 
But it would be going too far, upon an application for bail ina case 
of imputed felonious homicide, to permit the exculpatory circum- 
stances related by the person confessing the homicide, wnsupport- 
ed by any other testimony, or by strong presumptions of their 
truth, arising from the confession itself, to be a sufficient ground 
to bail. The utmost benefit which a prisoner can claim from his 
confession, is, that upon trial he may have the whole of it in evi- 
dence, the favorable as well as the unfavorable part of it, and in 
this way, it is that one may be said in some degree to become a 
witness for himself. This is a humane doctrine; it has for its 
basis the soundest p inciples of reason and morality. But it 
would be a perversion of it, to permit it to become the means, by 
which a person might elude a trial even for a minor offence, or to 
allow it to be of itself a sufficient reason, to exempt a party from 
the imprisonment to which persons accused of felonious homicide, 
are ordinarily subjected. The doctrine in relation to the allow- 
ance of bail in case of felony upon an examina ion of depositions 
is well expressed in Chitty 99, when he says, after speaking of the 
plenary powers of the Court of King’s Bench, “It is not usual for 
that Court to bail in case of felony, unless, when in consequence 


of the defects of the commitment, and of the examination and de- 


positions, itappears doubtful whether any offence has beeen com- 
mitted. And Hawkins B. 2d, Ch. 15, sec. 40 and 80, not confining 
himself to an examination of the depositions, lays down the law 
to be, that if it stand indifferent, whether a person charged with a 


felony is guilty or not, he ought to be bailed, and that even in 


capital cases where there is any circumstance to induce the ( ourt 
to suppose he may be innocent, they will bail, and the Judges 
willin general exercise the power of bailing in favor of a prisoner 
in any case not capital, though they will not exercise it when 
the prisoner is notoriously guilty by his own confession, or 
otherwise without the existence of some special cause to induce 
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it.” Such are the principles which controlled the decision in this 
case. 


As to the second point made by the prisoner’s counsel, that the 


prosecution has been delayed such an immeasurable length of 


time, as to create strong presumption of his innocence, it is re- 
marked, that the entire innocence of the accused cannot be meant 
by the counsel, as he states the case in his first ground, to 
be one of involuntary manslaughter in the performance of a 
lawful act. The facts however in this case are, that the inquest 
was held on-the 2d of May last; in a few days after the verdict 
of the jury was handed to the Sol. Gen. The prisoner was not 
then in custody, nor was he taken until the instant, which 
was a day or two after a Capias had been issued by this Court for 
his apprehension upon the application of the Sol. Gen. The So- 
licitor has ingeniously stated his reasons for having omitted to 
prosecute the prisoner at the last Court held in Chatham County. 
The time since the verdict of the Coroner’s injuest was given, is 
too short to give to the delay that aspect from which favorable 
presumptions of innocence can be raised, and it has been produc- 
tive of no personal inconvenience to the prisoner as he has been 
atlarge. A person charged witha felony may make the omission 
ofa public officer t» prosecute, a good claim for bail, if the omis- 
sion is made the means of oppression, cr oppression shall be the 
consequence of it: as when a party is in custody, and the prose- 
cuting officer or committing Magistr te permits a term ofa Court 
in which the prisoners could have been tried, to pass without 
instituting proceedings against him. Such were the considera- 
tions which governed the case of Fitzpatrick, reported in Ist 
Salkeld, 102. There has been no oppression in this case, nor has 
the prisoner been in custody to bring him within the operation of 
the last principle stated. The application in this case for bail is 
refused, and the prisoner must be remanded. 


Part 1.—G. 2. 
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Mandamus. 


The Jail in the City of Savannah, must, under the Legislative Act of 1822, taken in connexion 
with prior acts an! circumstances, be considered as the County Jail, and as such, liable to 


the contro! of the Legislature, and the possession of the Sheriff. 


If a par‘y on a return to an alternative mandamus, shew cause egainst the admission or restor- 
ation of a person to an office on the ground of :.on-etection, he must makea dtrect and issua- 


able denial ef the fact. 


Private Corporations cannot be deprived of their franchises, but by a judicial judgment upon 
aque warranto, but public Corporations created for the purposes of City goverment, may 


be controlled and have their Con titutions amended and altered by the Legislative power. 


If a statute destroys the character in which persons have acted in a civil or pub!ic trust. with- 


out pointing out a new mode in which the trust is to be performed, the latter is also atan end. 
If a Corporation be dissolved or surrendered, the offices under it share its fate. 


The Legislature have power to destroy all offices, (except those held by Constitutional officers,) 
which are made for Civil goverement, and thus to put an end to the functions of the incum- 


bents, before their term of office shall have expired. 
By WAYNE, Judge. 


This is an application by Abraham D’Lyon praying that a 
writ of Mandamus might be directed to the Mayor and Aldermen 
of the city of Savannah, commanding them to surrender to him 
the Jail of the county of Chatham and its appurtenances, and the 
custody of the prisoners confined in the same, which the peti- 
tioner claims in virtue of his being the Sheriff of the county of 
Chatham—an alternative Mandamus was awarced, to which the 
Mayor and Aldermen have made a return, protesting that Abra- 
ham D’ Lyon is not the Sheriff of the county of Chatham, duly com- 
missioned, or sworn, or qualified to act acording to law—denying 
his legal right to the control of the building commonly called and 
known as the Jail of Chatham county, or the custody of the pris- 
oners therein confined, in manner and form as he has alleged— 


declaring that the property in the Jai] and the lots upon which it 


is built, are vested in the Mayor and Aldermen; stating that in 
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virtue of the Acts of the General Assembly, the Mayor and Al- 
dermen are entitled to the care, management, direction and in- 
spection of the Jail of Chatham County: that the Mayor and 
Aldermen, as former commissioners of the Jail, had not the pos- 
session of the Jail, nor the custody of the prisoners in it, and that 
one Hugh McCall, is, and was at the time when the mandamus was 
served, the Jailor of che county of Chatham, duly appointed, and 
as such entitled to the possession of the Jail and the custody of 
the prisoners. It is only necessary fur me to remark upon the 
protest in the return, that A. D’Lyon is not the Sheriff of the 
county of Chatham, duly commissioned or sworn, or qualified to 
act according to law—that the denial of his official character is 
not pleaded with such certainty as is required in a retuin to a 
writ of manJamus, shewing cause against the admission or res- 
storation of a person to an office or appointment, on the ground 
of non-election. All the authorities declare, that there should be 
a direct denial of the election of the person, and the requirement 
is a reasunable one, for without it no issue can be made for a 


jury, to try the fact upon which the admission or restoration de- 
penls. Nor is the insutliciency of the pleading in this helped by 
the manner in which the petitioner has sta ed his official charac- 


ter, fur the aliegatiun upyvn his part that he is the Sheriff, is a 
declaration of the character in which he sues, made with suffi- 
cient certainty to have enabled the Mayor and Aldermen to ten- 
der an issue by a direct denial of the fact. Butitis also declared 
in the return that the Jail and the lots upon which it stands, are 
the property of the Mayor and Alderiuen, and therefore subjeet 
only to their control. And in proof of this claim, the acknowl- 
edgmentin the preamble of the Act of 1801, that the Jail had been 
built by city funds, was strongly commented upun. ‘That the 
successive boards of Aldermen, acting as commissioners of the 
cowity Jail have expended large sums annually since 1798, in the 
building and keeping in repairs the county Jail, to which there 
should have been a general contribution by the people of the 
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county, and for which the day of reckoning may not be far dis- 
tant, cannot be denied, and though it is not the fact that the 
Mayor and Aldermen have a property in the site of the Jail, yet 
it must be admitted that it formed a part of the town common 
which by the Act of 1760, is declared to be common property of 
the lot holders of Savannah. But neither the advances of money 
to put up the buildings, nor the fact that it is erected upon lots 
belonging to and within the chartered limits of the city of Savan- 
nah, can give to the Mayorand Aldermen such an exclusive own- 
ership of the premises, as will authorize them to. irect it to any 
other object than a county Jail, o1 to exclude the Sheriff of the 
county from using it as such, if the Legislature has repealed the 
laws. which made the Mayor and Aldermen the commissioners of 
the Jail. This may be made manifest from the circumstances 
under which this Jail was built, and the uninterrupted acn issicn 
of every Board of Aldermen for more than twenty years. ‘The 
Mayor and Aldermen were first made commissi.ners of the county 
Jail in 1791, and as the records of Council will show, their atten- 
tion was drawn in a year or two after, to the insecure and insul- 
ficient county prison which then stood upon Lot letter *G.” and 
which had been set apart by the Act of 1760 as a permanent scite 
fora public prison. In May, 1796, the City Council resolved to 
build a work-house, and also a prison, and marked out the sites 
for both of them, but the want of funds and the distresses caused 
by the calamitous fires of November and December, 1796, pre- 
vented them from making any progress in their design. In De- 
cember, 1798, the attention of Council was again directed to this 


subject, and under the pressure of exigencies which would no 


longer permit this work to be delayed with safety to the people 


of this city, the Council resolved that the work-house and Jail 
should be comprized in one building, and earnestly recommenced 
the immeiate purchase of materials for it. At the same time 
the committee declared the state of the City Treasury, and the 


county funds, to be inadequate to the purpose, and uiged an im- 
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mediate sale of Lots to carry on the work. The views of the 
Council, at that time, in regard to the interest or property it was 
to have in the building, may be collected from the ensuing ex- 
tract of this report. The committee say, ‘that although the 
erecting of a Jail is the duty of the county at large, as it will be 
for their benefit and use, and ought to be their property, yet it 
appears it will be in vain to wait he slow and ineffectual pro- 
gress of county funds, for the accomplishment of an object in 
which the city is so materia!ly interested, and that the safety and 
reputation of the city, render it the duty of the corporation with- 
out delay to apply such funds as can be raised for this valuable 
purpose, hoping for reimbursement hereafter, by such sums of 
money belonging to the county as may come into their hands.” 
Aud there can be no doubt that the source to which the Council 
looked for reimbursement, was so much of the proceeds of the 
annual tax, which the justices by the Act of 1796, were empow 

ered to levy and to apply to the buil.ing and repair of Court 
Houses and Jails, in the different counties in the State. Here 
then we see the corporation beginning a work, without authority 
to levy a tax to defray the expense of it, and apparently without 
expecti ig immediate assistance from the funds of the county to 
complete their design, and if the investigation ceased here, it 
would be difficult to deny to the Mayor and Aldermen an exclu- 
sive property in this building. But it will be found by an exami- 
nation of their own proceedings on the 17th December, 1798, and 
before the building had been begun, that the Mayor and Alder- 
men resolved to further the work by the aid of county funds or 
property, and determined to use the authority, which they be- 
lieved they had as commissioners of the County Jail, by selling 


the old County Jail and the Lot upon which it stood, and toapply 


the proceeds in part to the execution of the said Jail. This was 


done, and the proceeds were so applied. This is not the only in- 
stance of the Corporation acting as commissioners of the Court 
House and Jail, applying the county funds to their new design, 
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for on the 25th February, 1799, they applied to the Governor of 
the State of Georgia for the sum of one hundred pounds, which 
had been appropriated by the Legislatyre in 1795, to each coun- 
ty fora Court House and Jail, received the amount, and placed 
itin the City Treasury. Since the year 180] the Mayor and 
Aldermen have also received on the same account seven thou- 
sand dollars, and though a large balance is due to the city by the 
county, for disbursements in erecting and keeping the Jail in re- 
pair, it certainly cannot be the subject of complaint, nor any 
wrong be done to the Mayor and Aldermen if their claim of ex- 
elusive right and property in this building is rejected, and if they 
are mae to look for the repayment of their advances from that 
source upon which their predecessors relied, when it was deter- 
mined to erect a Jail. But this claim to exclusive property in the 
premises can have no foundation, when we view the admissions 
of the Mayor and Aldermen upon this subject, as manifested by 
their acts and alvances. In December 1798 they determined to 
build a County Jail, and used their powers in many instances as 
commissioners of the county Jail. To effect this object, county 
funds are applied by them in common with their own to such 
purpose. On the 19th October, I8)1. after the present Jail had 
been completed, by a resolution of their own body. they applied 
to the Legislature to have vested in them the sole and entire go- 
vernment of the Jail of Chatham County. Such an Act was 
passed, and on the Ist February, 1802, they accept the trust and 


advertise for the elecyion of Jailor, who, by the same ordinance, 


(in which they speak of themselves as commissioners of the Jail 


of Chatham County,) is sworn in as the Jailor of Chatham Conn- 
ty. The title an! preamble of the Act of 1891, with their consent 
designate this building as the Jail of the County of Chatham ; 
and lastly, from the year 1801 to 1819, they apply for and receive 
money at different times from the Justices of the Inferior Court, 
for advances made by them on account of the Jail of Chatham 


County. [cannot but believe that enough has been shown to 
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disprove the claim of all exclusive property in these premises. 
I shall now proceed to examine the validity of so much of the 
return as alleges, that the Mayor end Aldermen by the Acts of 
the General Assemb'y are entitled to the management, care, in- 
spection, and direction of the Jail of the County of Chatham, in 
connexion with the declaration, that Hugh McCall is and was 
at the time the Mandamus was served, the Jailor of the County 
of Chatham, duly appointed, and as such, entitled to the posses- 
sion of the Jail, and the custody of the prisoners confined in it. 
It was argued that the right of inspection and direction, with the 
power to appoint a Jailor, were vested franchises in the Corpor- 
ation of which the Legislature could not deprive it but with their 
own consent. These parts of the return are considered connect- 
edly, for as it will not be pretended that Hugh McCall has any 
official existence as Jailor, independently of that which he derived 
from his election under the Act of 1801, the decision of both 
rights will be determined by the same principle. The Mayor 
and Aldermen by the 15th December, 1791, were made com- 
missioners of the Court House and Jail of Chatham County, and 
their right as such was recognised in two Acts of the General 
Assembly which were subsequently passed, and they remained 
only commissioners until the Act of the 30th November, 1801, 
when they were declared to be “solely and exclusively the com- 
missioners of the Court House and Jail of Chatham, with full 
power and authority to appoint a Jailor.” If we reflect upon 
what were the powers and duties of the Justices of the Inferior 
Court as commissioners of Jails, we shall be at no loss to deter- 
mine the extent of the powers and rights, devolving upon the 
Mayor and Aldermen as such, for no other can they be suppos- 
el to possess unless they are expressly given, or may fairly be 
deduced by reference from the statutes which make them com- 
missioners. The powers of the Justices in this case were alto- 
gether of a public nature, and the Mayor and Aldermen only took 
the place of the Justices with the additional right to appoint a 
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Jailor, by whom and themselves the same public functions were 
to be performed, which had been previously executed by the Jus- 
tices, and the Sheriff of the County. It is in this light that each 
successive council have viewed themselves, and the present Board 
of Aldermen recognized it, and admitted the existence of this 
public relation to the county in themselves, as commission- 
ers of the Jail, when by their resolution of the 30th of Cetober 
Jast, the Mayor was authorised to apply to the delegation of 
Chatham County in the Legislature, in behalf of the Corporation, 
requesting their exertions to have repealed the Law of the State, 
vesting the control of the Court House of Chatham County in the 
Mayor an! Aldermen of the City of Savannah. If the duties or 
power given to the Mayor and A'dermen, as commissioners of 
the Court House and Jail, were of a public kind, there can be 
no doubt then, that the repeal of the Jaw which made them com- 
missioners, is within those boundaries of legislative authority 
over Corporations, which have been fully discussed in this coun- 
try, and may be considered as permanently settled. The bound- 
aries are, that private corporations cannot be deprived of their 
franchises but by a judicial judgment upon a guo warranto, and 
that all such as are male merely for the purpose of City govern- 
ment, or town police, are so far ‘he creatures of the Legislature, 
that they may be controlled by it, and have their Constitutions 


altered and amended by the Government in such manner as the 


public interest may require. Terrett, et. al. vs. Taylor, et. al. 
(9th Cranch, 43.) Dartmouth College vs. Woodward, (4 Whea- 
ton, 518.) The Corporation of Savannah is of the latter kind, 


and it has no power which is not held at the will of the Legisla- 
ture. It cannot be necessary to enter into any argument to show 
that the Act of 1801, making the Mayor and Aldermen commis- 
sioners of the Court House and Jail is repealed by the Statute of 
1822, under which the petitioner claims the possession of the 
Jail, and as to the right which is still claimed to elect a Jailor, it 


need only be observed to show how untenable such a position is, 
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that if the statute destroys the character in which persons have 
acted in a civil or public trust, without pointing out a new mode 
how the trust is to be performed, the trust and the character are 
both at an end. | In this instance however, we are not left to con- 
jecture. The intention of the Legislature by the introduction of 
the Sheriff in conjunction with the Justices into the Act, manifests 
an obvious intention to put the Jail upon the old footing, and the 
utmost certainty upon this point is attained, when the Act declares, 
that the Jail shall be vested in the Justices and the Sheriff, under 
the general Laws regulating County Jails in this State. Nor can 
the declaration that Major McCall is the Jailor of the County of 
Chatham deprive the Sheriff of the remedy for which he seeks. 
The appointment of Jailor was made by the Council under the 
Act of 1801, and though a short time of the term for which Major 
McCall was elected, is yet to expire, so soon as the Law was ab- 
rogated, which gave existence to his place, the place fell with 
it. The principle is indisputable that if a corporation be dissolved 
or surrendered, the offices under it share its fate. (Comyn’s Dig. 
5 vol. 156.) Whenever the Legislature deem it expedient, (ex- 
cepting in cases of constitutional officers strictly speaking,) to 
abrogate those appointments which are made for civil govern- 
ment, without making any provision for the continuance in oflice 
of those who fill them, until the term for which they were elected 
shall have expired, the statute for such purpose is to be obeyed ; 
such a measure cannot be viewed as a violation of any compact 
between the officer and the State, for the condition upon which 
all offices are accepted, in relation to the time of enjoyment is, 
the continudnce of the office itself. This is the practice of Gene- 
ral and State Governments, and no other principle can be applied 
to this subject which would not narrow the powers of legislation 
into an inability to pass laws which the public good may require, 
without delay. The only remaining part of the return to be con- 
sidered, is that which states, that the Mayor and Aldermen, as 
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former commissioners of the Jail, had not the possession of it, 
nor the custody of the prisoners confined in it. If it had been 
intended by the Mayor and Aldermen to disavow all control over 
the Jail, and to deny that it was not withheld from the Sheriff by 
a person whom they viewed as their officer, and who acted by 
their orders—a plain statement of the fact would have relieved 
me from the labour of this decision. I would have suppressed 
this Mandamus and would have directed a peremptory Mandamus 
to the Jailor to surrender the Jail and the prisoners to the Sheriff, 
considering it to be a clear case for the exercise of such a power 
in the first instance. But though the Mayor and Aldermen had 
not the possession of the Jail and the custody of the prisoners, 
facts may be collected from the documents annexed to the peti- 
tion of the Sheriff, which shew by what means the statute of 1822 
has not been put in force. On the Ist of January last, an appli- 
cation was made by the Sheriff to the Mayor for an order to re- 
ceive the keys of the Jail. The Mayor replies, that his letter 
will be communicated to Council the ensuing day. The subject 
is referred by Council to a committee, to repoit on the following 
Saturday. In the mean time, the sheriff is ordered by the Justi- 
ces of the Inferior Court ‘to proceed to the Jail and demand 
possession of it.” The order of the Justices was served upon 
Major McCall, and he replies to it by letter, saying, he was re- 
luctantly compelled to decline the surrender of the keys of the 
Jail, in consequence of an order which he had received from the 
Mayor, commanding him to retain them, until Council shall di- 
rect to whom they shall be delivered. On the 14th of January, 
another application was made to the Mayor, by the Sheriff, for 
possession of the Jail and the custody of the prisoners, and he 
again declines complying until it has been referred to Council. I 
cannot close my eyes to the source from which the obstruction to 
the operation of the Act of 1822 has arisen, and against it must 
the remedy be directed. In fine, the views which I entertain 
upon this subject and which are the result of laborious research, 
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are, that the Act of 1822, vesting the Jail in the Justices and the 
Sheriff, is an entire repeal of the powers which the Mayor and 
Aldermen had, as former commissioners, under the Acts of 1791 
and 1801: that the Jail is the County Jail, and subject to such re- 
gulations, as tne Legislature may, from time to time enact ; and 
that the only officers who can by law exercise any control over 
it, are the Justices of the Inferior Court and the Sheriff of the 
County of Chatham. 


It is therefore ordered, that a peremptory Mandamus be di- 
rected to the Mayor and Aldermen of the city of Savannah, com- 
manding them to admit Abraham D’Lyon, the Sheriff of the 
county of Chatham, to the possession of the Jail of Chatham 
County, and to the custody of the prisoners confined in the same. 


T. U. P. Cuartton, & M. Suerta_t, Sr., for plaintiff—J. C. 
Nicoity, & W. W. Gorpvon, for defendant. 
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HARTRIDGE AND OTHERS, COMPL’Ts. vs. RocKWELL AND OTH- 
ERS, DEF’Ts. 


In Equity—Motion for Injunction. 


If the capital of a Bank cannot be usefully employed in loans, there can be no objection to in- 
vesting a portion thereof in the purchase of its own stock. And the Directors of the Bank 
have a right to dispose of the stock so purchased by them. 

And on the reesale of such stock, the Stockholders of the Bank have no right to a preference in 
the purchase. 

The Managers or Directors of the affairs of a Corporation cannot be considered as Trustees, or 
prohibited as such, from the purchase of the trust property or stock, belonging to the Corpo- 
ration. 

In general, an injunction will not be gianted ex parte and before answer. 

But in cases of great urgency, or where irreparable injury may ensue, as in waste, &c-: where 
the application follows quickly after the injury complained of, the Court will grant the in- 
junction without notice, or appearance, or subpeena served. 

And it will not be granted ex parte and before answer, where it would deprive defendant of a 
right, for which no redress could be given, and where its refusal though productive of possi- 


ble injury to complainant, could not divest him of any right. 


By DAVIES, Judge. 


ASSUMING for the purposes of this case that the Court has ju- 
risdiction, the first question which presents itself, is whether 
the Directors had a right to dispose of the stock, previously 
purchased by them, or whether upon such purchase the stock 
lost its character as stock, and was merged in the funds of the 


institution. Originally the capital stock was divided into shares 
of fifty dollars each, and as these shares were taken, the amount 
paid in constituted the capital stock upon which the future ope- 


rations of the Bank were to be carried on. 


It cannot, I think, be denied, that from circumstances of neces- 


sity, or motives of policy, the Directors had a right to invest a 
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portion of the capital stock in various ways. Having a right to 
manage the affairs of the institution for the benefit of the Stock- 
holders, the Directors must necessarily have a discretion on this 
subject, within certain limits. In general the capital stock of a 
Bank is employed in making Joans upon personal or other secu- 
rity, and the interest or discount upon such loans forms the pro- 
fits of the Bank, to which each Stockholder is entitled in propor- 
tion to the number of shares held by him. The debts contracted 
with the Bank must sometimes from necessity be paid in property, 
or in stock of the Bank itself, or of some other Bank. In either 
case it continues a part of the capital stock to which the Stock- 
holders have no immediate claim so long as the institution exists ; 
but is the fund to which the creditors of the Bank must look for 
payment of their claims. If from the course of business, or the 
state of things, the capital of the Bank cannot be usefully em- 
ployed in loans, there can, I think, be no objection against the 
purchase of its own stock.* In such purchases a part of the capi- 
tal stock is withdrawn, but it is represented by the stock pur- 
chased; when dividends are declared, the profits of so much of 
the stock as may have been purchased, belong to the remaining 
Stockholders, and is nothing more than the profit to which they 
would have been entitled, if instead of appropriating so much of 
the capital to the purchase of stock, it had been used for making 
loans. But when a different state of things occurs, it may be 
deemed more profitable to invest again the amount appropriated 
for the purchase of stock, into cash, to be used for making loans; 
then the owners of the stock sold, become entitled to the divi- 
dends, and the other Stockholders receive in place thereof, the 
profits made on the loan of the money received on the sale of the 
stock. In any other view of the subject, the Directors would 
have the right of reducing the capital at their pleasure and limit- 





* But see penal code of 1833, 6th Div. Sec 43d, which declares such purchase to be a misde- 
meanor and subjects the President and Directors, on conviction, to imprisonment in the Peni 
tentiary, for not less than one, nor mere than ten years.—( Ed.) 
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ing by that means the sphere of operations without consulting the 
Stockholders, which, I think, they have no right todo. The Di- 
rectors must have a discretion in directing the operation of the 
Bank within the limits and for the objects prescribed by the char- 
ter, but they can neither extend nor curtail those limits without the 
consent of the Stockholders. In purchasing and again selling a 
part of the stock, they neither extend nor controul those limits, be- 


because the capital remains the same, neither diminished, nor in- 
creased, since the stock represents so much of the capital as was 
invested in its purchase, and when sold, the money then stands in 
the place of the stock. No Stockholder has a right to touch any 
part of the capital so long as the institution exists ;—when it is 
dissolved by its own limitation or from any other cause, then the 
Stockholders divide the capital. But it is said, if the sale was 
authorised, then each Stockholder had a right to a preference in 
the purchase to the extent of the stock previously held by him, 
I can discover no reason on which this principle can rest—If it 
were so, then the Stockholders would have the same claim to a 
preference in relation to any other property which the Bank pos- 
sessed and was desirous of selling ; and so of stock forfeited un- 
der the provisions of the amended charter of 1827, and which is 
directed to be sold. The case of Gray vs. the Portland Bank, 3 
Mass. 364, was a very different case. There new stock was to 
be created by the provisions of the charter, and the Court seems 
to have been influenced by two considerations: Ist. that accor- 
ding to the terms of the resolution passed, the new stock was to 
be offered to the original associates and their assignees, and that 
the committee had no right by their exposition of it to exclude 
Mr. Gray; 2dly, that the owners of the new stock would of ne- 
cessity become interested in the property acquired by the Stock- 
holders, and that it was unjust that on paying no more than the 
original subscription, they would be entitled to an interest in pro- 
perty derived from the profits of the original investment. On the 
first ground I think there can be no doubt—on the other ground 
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it seems to me it would not apply to any part of the old stock, 
if it could when new stock is to be created. ‘The old stock 
represented a part of the capital, on which the corporation com- 
menced operations ; when it was purchased, its price would be 
enhanced in proportion to the property owned by the Bank, and 
when sold, the same circumstance must be allowed to operate, to 
enhance its value; otherwise, the effect would be to diminish the 
capital, which could not be done. The new purchaser, therefore, 
would not come in on the footing of the original stockholder, but 
would be required to pay more or less according to the condition 
of the affairs of the Bank. There is nothing in the decision of the 
Court in the case of ex parte Holmes, 5 Cowen. 426, which con- 
flicts with the view which I have taken of the case. The only 
question there, was, whether persons holding stock as Trustees for 
the Bank were entitled to vote for the shares thus held, and on 
this question I think there can be no doubt. The Court does say 
that the company might take their stock in pledge of payment 
and keep it outstanding in Trustees, to prevent its merger. This 
they might do, as the best means of effecting their object, but it 
was not decided that the stock would have been merged but for 
the intervention of Trustees ; indeed I think it may have been sup- 
posed that the stock was thus taken in the Trustees’ names for the 
purpose of giving the Directors that influence which they attempt- 
ed to exercise. The case of the Marlb. Man. Comp. vs. Smith, 2 
Conn. 579, thereby establishes the principle that the Directors of 
a company have no right, without the assent of the Stockholders, 
to apply for a change or increase of the powers given by the char- 
ter. But it is alleged that there was a want of good faith on the 
part of the Directers in making the sale; that they did not give 
such notice as they ought to have done; that some of the stock 
was sold before the passage of the resolution authorizing the sale ; 
that it was sold at an underprice; that some of the Directors were 
themselves the purchasers. Now suppose that all these charges 
may ultimately be supported, they all bear upon the fact that the 
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sale was at an undervalue, and the Directors will be liable to the 
Stockholders for the injury done them. It is also charged that 
all this was done to promote the views of the Directors and to de- 
feat the just rights of complainants, and to deprive them of their 
influence in the managements in the affairs of the institution. I 
do not think that these considerations can influence the Court in 
the present case. If the Directors had a right to sell the stock, 
as I believe they had, but it was sold under circumstances calcu- 
lated to reduce the proceeds of the sale, they are liable to answer 
to those whom they have injured, whatever may have been the 
motive. On the other hand, if the sale was properly conducted, 
the motive of the sale cannot, I think, affect the parties in a Court 
of justice. Inquiries of this kind would lead us into a labyrinth 
from which we should never be extricated. In all these monied 
institutions, persons are influenced by motives of interest and poli- 
cy, which may be very natural. It often happens that there is a 
contest for influence and power arising from motives which may 
be very good; most individuals have greater confidence in their 
own judgment and prudence than they have in others. Itis only 
in cases of great urgency or where irreparable mischief may en- 
sue, that an injunction will be granted ez parte and before an- 
swer. (1 Mad. 126. 1 Newland, 218. Ogden vs. Kip, 6 John. 
Chan. Rep. 161.) In ordinary cases it is only granted upon the 
defendant’s answer, or upon an order for time to answer, or on an 
attachment for want of answer. (2 Mad. 220.) What then is 
the urgency to induce me to interfere in this summary way? If 
the complainants have sustained a loss by the sale of the stock at 
the price, and in the manner charged, they have their remedy 
against the Directors, and that remedy will not be promoted by 
an injunction. Then the only other injury which the complain- 
ants complain of, is the possible result of the approaching elec- 
tion. This rests upon the apprehension of possible events, which, 
if they do occur, are rather matters of feeling than of interest, as 
they regard the affairs of the Bank. It cannot be rendered cer- 
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tain at this time who will be elected Directors, if the new Stock- 
holders are permitted to vote, and it is neither certain nor proba- 
ble that any great or irreparable injury will result to the institu- 
tion, if the apprehension of complainants are realized. The past 
conduct of the present Directors is not complained of, on the con- 
trary, it wonld seem that the Bank has been benefitted under their 
management. But it is contended that the present defendants 
are Trustees and therefore could not themselves be the purcha- 
sers. Admit this to be the case, I cannot from the bill know the 
extent of their purchases; nor am [I at present. disposed to be- 
lieve that this principle is-applicable to the managers or Direc- 
tors of the affairs of a corporation. They can hardly be consid- 
eredas Trustees. 'The company—the corporation, may rather be 
considered as the Trustees—the Stockholders the cestui que 
trusts. The legal title to the property is in the corporation, not 
in the Directors ; though from the necessity of the thing, the af- 
fairs of the company must be directed by individuals; and in 
many cases, and generally, the Directors are themselves cestut 
jue trusts. ‘Injunctions are allowed against those who have a 


legal estate of inheritance, but being a Trustee is not liable to an 


action of waste; to inhibit them from committing waste.” (1 
Mad. 139.) But actions at law may be maintained by Stock- 
. holders against Directors, which could not be if the latter were 
Trustees having the legal title; the application of the principle 
to Directors of a Bank would affect transactions in which Direct- 
ors are every day engaged. It may also affect Aldermen and Di- 
rectors of corporations generally, and would, I think, have a most 
mischievous effect. Having kept out of view the answers which 
have been filed, (though I now doubt the propriety of my having 
done so,) I am bound to notice the circumstances under which 
this application has been made. A reason has been assigned at 
the bar for the delay, and I have no doubt that the reason assigned 


is in fact the cause; but it cannot operate against the Defendants 
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in cases of this kind. The application should have been made 
sooner, for many reasons. (1 Newland, 219.) ‘In the case of 
Waste and other cases of analogous nature, the Court will grant 
the injunction without notice, and before appearance, and before 
subpena served, provided the plaintiff makes an early application 
to the Court, after the injury complained of has happened.” In 


this case there was a notice, but that can avail very little if the 


proceeding is, as it has been in this case, without answer and in 


fact ex parte. 'The purchasers of the stock have a right coloura- 
ble in point of law, whatever may be the result of ulterior inves- 
tigations ; if they are prevented from voting at the pending elec- 
tion, they are deprived of a right for which no redress can be 
afforded them. On the other hand, if they vote impruperly, the 
complainants are divested of no rights, though they may possibly 
be disappointed in their wishes and expectations as to the result 
of the election. The one is a positive right, the other a mere 
matter of feeling, or a possibic injury arising from circumstances 
which may possibly happen, but which for any thing which ap- 
pears to me is neither certain nor probable. 1 Fonb. (34 Note p.) 
speaking of a class or cases to which he refers, says, “the princi- 
ple upon which these cases appear to have proceeded, is, that the 
injunction might operate irreparable damage to the defendant in 
the event of the plaintiffs not being exclusively entitled ; whereas 
the damage sustained by the plaintiff in the event of his establish- 


ing his title, allows of compensation.” 
The motion for injunction is refused. 


Jno. C. Nicott & M. Myers, for plaintifi—Wmn. Law & W. 


W. Gorpon, for defendants. 
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James B. Norris, ADM’oR. OF JrnEMIAH PITMAN, COMPL’T. Vs. 
Jesse Ham ann W. A. PITMAN, DEF’Ts. 


In Equity—Motion to dissolve Injunction. 


In Equity, the payment by, or the release and discharge of one joint debtor, will not operate 
as a discharge of the debt as to all, unless the intention of the parties and the justice of the 
case require such a construction of the payment. 

A surety who pays the debt, is entitled to be substituted in the place of the creditor, as to all the 


security or means possessed by him, against the principal debtor, and all the co-sureties. 


A judgment creditor who has given indulgence to lis debtor, for 1, 2, and 3 years, upon a mort- 
gage being executed by a third person to secure the payment of such judgment, has a right to 


proceed on his judgment to collect the instalments as they become due. 

If a specific consideration be mentioned in a deed, proof of another consideration inconsistent 
with that mentioned, is not admissible. 

But under the words “divers good and sufficient considerations,” any sufficient consideration 


may be shewn. 
By DAVIES, Judge. 


THE bill in this case seeks to enjoin the defendants, from pro- 
ceeding at law on a judgment, recovered by Jesse Ham against 
the intestate Jeremiah Pitman, in his life time, and which has 
been assigned to the other defendant, W. A. Pitman, and prays 


to have satisfaction entered on the judgment. 


The facts disclosed by the bill and answers are, that one Tho- 


mas Garnett and Jeremiah Pitman, in his life time, made their 


promissory note, payable to Jesse Ham, for a debt due to him by 


Garnett. On this note judgments were recovered by Ham against 
Garnett, in the county of Chatham, and against Pitman, in the 
county of Putnam. Pitman being pressed for the payment of 
the judgment against him, made an arrangement with Ham on 
the 25th October, 1825, by which the judgment against Garnett 
was assigned to him, and an indulgevce was given to him for one, 
two, and three years, for the payment of Ham’s judgment against 
him, in consideration of which, W. A. Pitman executed a mort- 
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gage on six negroes to secure the payment. After the death of 
Jeremiah Pitman in September, 1828, Ham pressed W. A. 
Pitman for the payment of the judgment, and he pointed out 
two tracts of land as the property of Jeremiah Pitman for this 
purpose, and at the same time, he was informed by Ham, that the 
mortgage which he held would be foreclosed, for the payment of 
any balance which might remain due on the judgment, after the 
sale of the land; in consequence of which, W. A. Pitman deter- 
mined to pay the judgment, which he accordingly did, upon 
Ham’s agreeing to give him the use of it for the purpose of in- 
demnifying himself. W. A. Pitman having pointed out the land, 
it was sold in February, 1828, for seventy dollars, he being the 
purchaser. It appears that after the recovery of Ham’s judg- 
ment against Pitman, he had made a voluntary conveyance of his 
land to W. A. Pitman, by whom it was sold to one Keating, for 
fifteen hundred and eighty dollars, payable at distant periods by 
instalments, and promissory notes were given for the amount. 
These notes, W. A. Pitman says, were delivered by him to his 
father Jeremiah Pitman, and at his death they fell into the hands 
of his widow, who delivered them up to Keating upon his execu- 
ting to her a quit claim of the land. The circumstances con- 
nected with this land are by no means satisfactorily explained, 
and present the most embarrassing feature in the case. W. A. 
Pitman receives a voluntary conveyance of the land from his fa- 
ther, makes a sale of it for $1580—and then delivers the notes 
to him. These notes are given up to Keating by the widow, 
upon his executing to her a quit claim, and the titles which were 
executed by W. A. Pitman are delivered to him and destroyed, 
he then living upon the land as his father’s property, and becomes 
the purchaser for seventy dollars. There seems to be something 
wrong in the transaction, and an injury has been done to the es- 
tate of Jeremiah Pitman, but to whom the error is imputable, or 
who is liable for the injury cannot now be determined, since there 


is nothing in the bill which will enable this Court to afford re- 
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dress. Mrs. Pitman is unquestionably liable to her husband’s 
estate for the assets which she has appropriated improperly, and 
if, as I believe, must be the case, Keating knew at the time he 
entered into the contract with Mrs. Pitman, that he was contract- 
ing with her for that which did not belong to her, but to her hus- 
band’s estate, he may yet be made liable to the administrator. 
And if the sale of the land at so inadequate a price was effected 
by the fraud or misrepresentations of W. A. Pitman, it is possi- 
ble that there are means by which he may be made to account for 
it at its full value. ButI must decide the question now submitted 
for consideration upon the bill and answer only. It is contended 
that by the assignment of the judgment against Garnett, and the 
receipt of the amount by Pitman, the assignee, Ham was satisfied 
as to that judgment; and that a payment by one of several joint 
promissors or obligors, discharges the debt as to all. This is the 
legal principle, but in equity it is subject to many and great modi- 
fications. There the principle is this, the effect and operation of 
a release or discharge of one, will not be extended beyond the 
clear intention of the parties and the justice of the case. (6 John. 
Chan. 242, Kerby vs. Taylor.) What were the circumstances of 
this case, and what was the intention of the parties?) Ham never 
received payment of either of the two judgments, until he re- 
ceived the amount of the judgment against Jeremiah Pitman from 
W. A. Pitman. If he had been paid by Garnett, it would have 
operated as satisfaction on both judgments, and there would have 
been an end of the transaction. If he had been paid by Pitman, 
both judgments would have been satisfied as to Ham, but Pitman 
would have had a claim to indemnity against Garnett. Ham hav- 
ing judgment both against Pitman and Garnett, the latter of whom 
was the principal debtor, and the other his surety, transfers the 
judgment against Garnett to Pitman upon receiving the mort- 
gage from W. A. Pitman, thereby exchanging one security for 
another. And this was a contract which equity would enforce, 


for the transfer of the judgment against Garnett to Pitman, was 





CHATHAM SUPERIOR COURT. 


{Norris vs. Ham, et. al.] 


only what Pitman could have had a right to claim if he had paid 
the judgment against himself; and it was the same thing, if in- 
stead of paying it, he gave such security as Ham was satisfied 
with. The surety who pays the debt is entitled to be substituted 
in the place of the creditor as to all the security or means pos- 
sessed by the creditor to enforce payment of the principal debtor, 
(4 John. Chan. Rep. 129, Hayes vs. Ward,) and the same princi- 
ple is applicable to co-securities in relation to contribution. Co- 
securities in a bond have a right to call on each other to contri- 
bute to pay the debt of the principal who is insolvent, and to 
have the benefit of the judgment obtained by the creditor against 
them all, though satisfaction had been entered up on the judg- 
ment, so as to let them stand as judgment creditors against one of 
the co-securities, who was dead and insolvent, but whose estate 
could pay his proportion of the debt if considered a judgment 
debt. (1 Dessaus. 409, Burrows, et. al. vs. McWhann, et. al.) 
If therefore Pitman, the surety, had paid the debt, he could have 
claimed from Ham the benefit of the judgment against Garnett, 
for the purpose of indemnifying himself; and if he gave him the 
use of the judgment for this purpose without being paid, but 
merely on receiving security, it does not well become Pitman’s 
legal representative to complain of it. Again, it is said that the 
mortgage given by W. A. Pitman, had the effect to suspend the 


operation of the judgment until the expiration of the time limited 


for the payment of the last instalment in December, 1828. But 
it seems to me, that when any one instalment became due, Ham 
had a right to proceed on his judgment for so much; and in 
March, 1828, when the levy was made, two instalments were due, 
except four hundred dollars, which had been paid by Jeremiah 
Pitman. It is objected also, that W. A. Pitman pointed out the 
land for levy on the 22d December, 1827, when in fact he had 
only paid the judgment to Ham on the 27th December, 1827. 
But he had executed the mortgage on the 21st October, 1825, and 


then stood in the place of a surety, and was justified in seeking 
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to obtain payment by means of his father’s property, rather than 
sacrifice his own. It is also objected, that the deed of assign- 
ment from Ham to W. A. Pitman is without consideration; but 
it seems to me a very adequate consideration is shewn, and the 
principle on this subject is, I think, this: if a specific considera- 
tion be mentioned in the deed, you may not be allowed to shew 
another consideration inconsistent with that mentioned, but un- 
der the words “divers good causes and considerations,” you may 
shew any sufficient consideration. It appears to me, upon the 
whole view of the case, that the answers contain a sufficient de- 
fence to the case made by the bill, and deny the equity of it, and 
that the injunction must be dissolved. (Eden on Injunctions, 86. 
1 John. Chan. Rep. 211, Hoffman vs. Livingston.) The bill was 
filed in March, 1828, and an injunction granted. The first an- 
swers were filed in May, 1828, and the injunction continued upon 
exceptions. 'The amended answers were filed on the 23d August, 
1828. There can therefore be no ground for continuing the in- 
junction. It has been suggested that there was a mistake in cal- 
culating the amount due on the execution when the payment was 
made by W. A. Pitman to Ham. This does not affect the case, 
because W. A. Pitman can only obtain the amount of the judg- 
ment without regard to what he paid for it; if he paid too much 
it was his own fault, and he must bear the loss. But the four 


hundred dollars paid by Jeremiah Pitman and which are credited 


ou the mortgage, are not, as I perceive, credited on the judgment. 


It is ordered, that the injunction be dissolved upon the defend- 
ant W. A. Pitman’s crediting on the executions the two sums of 
two hundred dollars which were paid by Jeremiah Pitman, in 
his life time, as of the days on which they were paid respectively, 


as appears from the credits given on the mortgage. 


Jno. C. Nicott, D’Lyon & De La Motta, for complainant— 


M. SueErFTa.t, Senr., for defendant. 
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Habeas Corpus. 


The Justices of the Inferior Court are not liable to the performance of militia duty. 


And it seems, that such duty cannot be required from the officers of the Judiciary Department 


as organized by the Constitution. 
By DAVIES, Judge. 


FROM the return made by the officer to this writ of habeas cor- 
pus. it appears, that the prisoner has been arrested under a 
wacrant issued by the Colonel of the first regiment of Georgia 
Militia, for a fine imposed by a Court of Inquiry, for neglect- 
ing to attend a regimental parade. The defendant is one of the 
Justices of the Inferior Court of the county of Chatham, and 
contends that he is not liable to perform militia duty. The 
question presented for the decision of the Court, is, whether 
the Justices of the Inferior Court can be required to perform 


such duty. 


The Constitution of the United States gives to Congress the 
power to provide for organizing, arming and disciplining the mi- 
litia, and an Act was passed in May, 1792, for carrying this power 
into effect, the first section of which provides, that each and every 
free able-bodied white male citizen of the respective States resi- 
dent therein, who is or shall be of the age of eighteen years, and 
under the age of forty-five, except as hereinafter excepted, shall 
severally and respectively be enrolled in the militia. The excep- 
tions referred to, embrace a variety of persons and officers, to- 
gether with all persons who were, or might thereafter be ex- 
empted by the laws of the respective States, from militia duty. 
Under this exemption must be included, as well those persons 
who were exempted by the statute laws of the several States, as 


those who were exempted by the common law in those States, 
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where the common law had been adopted. In December, 1792, 
an Act was passed by the Legislature of this State, to revise and 
amend the militia laws, and to adapt the same to the Act of Con- 
gress of May, 1792, the 23d section of which enumerates a va- 
riety of exemptions, some of which were among the exemptions 
provided for by the common law, and others which were not. 
In December, 1792, another Act was passed supplementary to 
that of 1792, the 15th section of which, repeals so much of the 
former Act, as exempts from duty the several officers therein 
named, and all Jaws regulating the militia, passed prior thereto. 
It is contended, that the effect of this repealing clause was to de- 
stroy all the exemptions provided fur by the Act of 1792, and 
from that only, and that the effect of this repeal was to render all 
those liable to the duty who had been exempted thereby. This 
is, I think, very doubtful. The 15th section of the Act of 1793, 
does not repeal the 32d section of the Act of 1792, in terms, but 
only repeals so much of the Act of 1792 as exempts the several 
officers therein named. Now these exceptions include persons 
who cannot be called officers, in the technical or in the literal 
sense of the term. It may, I think, be doubted whether the Leg- 
islature ever intended to designate as officers, either Legislative, 
Judicial or Executive, Ministers in orders, Practitioners of Physic, 
Public Printers, Ferrymen, Millers, Tutors and Students, Inva- 
lids, Post-riders, Madmen and Idiots. And the Legislature have 
themselves shewn that they made a distinction between the heads 
of departments and its officers, for they exempt members of the 
Legislature and their officers. If therefore, a strict construction 
were given to the repealing clause of the Act of 1793, it might 
follow, that many of the least important exemptions of the Act of 
1792 were left, whilst those were taken away which would seem 
to be necessary in the very nature of things. In the exemptions 
of the Act of 1792, were included Madmen and Idiots, but if the 
construction contended for were to be adopted, they are now lia- 


Part 1.—J. 2. 
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ble to do militia duty ; and this, I think, would hardly comport 
with the good sense and wisdom of the Legislature of our State. 
I make these remarks, to shew how difficult it is to determine, 
whether the Legislature by ihe repealing clause of the Act of 1793, 
intended to leave all exemptions from duty, to stand upon the prin- 
ciples of the common law, limited or modified in such a manner, 
as would best adapt them to the state and condi‘ion of the coun- 
try, and the form of our government; or, whether they intended 
to take away all exemptions, except those mentioned in the Act 
of 1792. The first supposition, Iam aware, is liable to many ob- 
jections, but the latter is so totally irreconcilable with good policy 
and sound Legislation, that 1 could not but adopt the former, and 
reject the latter. It may be said, that the Legislature themselves 
have shewn, that they intended by the repealing clause of the Act 
of 1792, to include under the description of officers all the exemp- 
tions contained in the Act of 1792, because by the 7th section of 
the Act of 1795, (M. & C. 568,) Ministers in orders are exempted, 
which shews that between 1793 and 1795, they were considered 
liable to militia duty. But this only shews what the Legislature 
of 1795 supposed was the intention of their predecessors of 1793, 
ef which in fact they had as little means of information as we 
have, and about which they were as liable to err. On the other 
hand, by the Act of 1794, (M. & C. 153,) in addition to the mem- 
bers of the Fire Company, tle Reeorder and City Treasurer of 
Savannah, the Marshal, Messenger, and Clerk of Council are ex- 
empted. It may be asked if the Legislature ever intended to sub- 
ject the judiciary department of the government to militia duty, 
whilst the inferior officers of a corporation were exempted. And 
by the Act of 1798, (M. & C. 682,) all persons engaged in carry- 
ing on iron works in the State are exempted. If we are, there- 
fore, to be governed by the intention of the Legislature, by a re- 
ference to these various Acts of the assembly, it seems to me that 
it would be difficult to arrive at any satisfactory conclusion, or 


one that might not be opposed on some plausible ground. But 














FEBRUARY, 1829. 


[State vs. Fort.] 


the Act of 1818, (Prince, 324,) repeals all former Acts upon the 
subject of the organization of the militia, and the 43d section ex- 
empts all persons who are exempted by the laws of the United 
States, and all Clergymen regularly ordained. The question un- 
der consideration must therefore be decided with reference to 
this Act. It is admitted that by the common law all judicial offi- 
cers are privileged from militia duty; and it must be admitted 
also, as a general principle, tliat the Legislature may at its plea- 
sure abridge or extend this privilege, with reference to the per- 
sons who may claim it; and whenever the will of the Legislature 
can be ascertained, either from positive and express enactments, 
or by necessary inference, I will most cheerfully yield obedience, 
so far as I may, consistently with my duties and obligations. In 
the case of Bliss, (9 John. 347,) in which the question was whe- 
ther Bliss, who was an attorney and counsellor of the Courts of 
New York, was privileged from serving in the militia, it was de- 
cided that he was not exempt. The law of the State of New 
York contained a number of exemptions, including the Lieut. 
Governor, the members of both houses of the Legislature and 
their respective officers, the ‘ hancellor, the Chief and other Jus- 
tices of the Supreme Court, Judge of the Court of Probate, and 
all other judicial officers of the State. Upon the maxim that the 
expression of one person is the exclusion of others, it was held 
that attorneys who were ministerial officers of the Courts, were 
liable to do duty in the militia. And it seems to me to have been 
a correct construction of the law. But our Act contains the sin- 
gle exemption of Ministers of the Gospel. If, by extending the 
privilege to other persons, the manifest intention of the Legisla- 
ture would be violated, or if by such construction the law would 
be rendered useless, I should be among the last to adopt such a 
construction ; but if on the other hand the intention of the Legis- 
lature be doubtful and ambiguous: and if the construction con- 
tended for, would necessarily or probably involve a violation of 
principles, essential to the well-being of the community, the good 
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order of society, and interfere materially with the proper dis- 
charge of the duties of the officers of one of the distinct and inde- 
pendent departments of the government, then, I should by adopt- 
ing such a construction, do an act of injustice to the wisdom and 
patriotism of the framers of our laws, and I am bound from re- 
spect to them, to reject it. ‘The Constitution declares that the 
Legislative, Executive and Judiciary departments of the govern- 
ment shall be distinct, and that each department shall be confined 
to a separate body of magistracy. It follows that within the sphere 
of action prescribed to them by the Constitution, each department 
must be independent, because if they were not, some one of them 
might be destroyed by the other, or its operations so restrained and 
limited as to deprive it of the proper exercise of those powers which 
are delegated to it by the Constitution. The Inferior Court is an 
important branch of the judiciary, deriving its jurisdiction immedi- 
ately from the Constitution. It has concurrent jurisdiction with the 
Superior Court in all civi! actions, not involving the title to real es- 
tate. The Justices of that Court are ex officio Judges of the Court 
of Ordinary, exercising original jurisdiction in all cases usually con- 
fided to such Courts. The Justices, in the absence of the Judge of 
the Superior Court, are authorized and required to issue writs of ha- 
beas corpus, and in all cases to discharge, admit to bail, or remand 
a prisoner, besides many other duties which are imposed upon them 
by various Acts of the Legislature. It must be obvious, that the 
important duties of this office are incompatible with those, to which 
individuals enrolled in the militia are subjected, according to the 
provisions of the law now in force, and allowing to those who are 
authorized and required to enforce its various provisions, the utmost 
prudence and discretion in the exercise of those powers. But it is 
the principle which is contended for that is objectionable, and not 
the manner in which that principle has been applied. If the Legis- 
lature can require of the Judges of the Courts, that they should per- 
form five days duty in each year, as militia men, they might require 
any greater service that they pleased, and if they can impose a fine 
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of five dollars for neglecting to perform this duty, they might impose 
any larger sum, and thus the duties of the Judge might be rendered 
so totally incompatible with the services of the soldier, that the one 
could not be discharged without a total neglect of the other. The 
eulogiums passed upon a well regulated militia force by one of the 
counsel, are by no means exaggerated, or extravagant. The mili- 
tia is the bulwark and the best safeguard of our country ; but with- 
out an independent judiciary, our government could not long be pre- 
served, and without it, there would be little left which the citizen 
soldier should be proud of, or the soldier citizen should feel a desire 
to protect. The doctrine contended for by the counsel in this case, 
extends as well to the Judges of the one Court as of the other; to 
the Judges of the Superior, as well as to the Justices of the Inferior 
Courts. It seems to me, that the evil resulting from withdrawing 
from the effective force of the militia, the services of the Judges of 
the Courts, will be amply compensated by the advantages of having 
justice regularly administered, as well to the soldier as the citizen. 
But it is said, that the services required of militia men are not per- 
sonal but pecuniary. If this were the case, the argument founded 
upon the importance and necessity of augmenting the militia force, 
even by drafts from the bench, loses much of its weight, since, as I 
believe, the fines imposed are not appropriated to the filling up of 
the ranks, but to the purchase of colors and procuring music. I 
consider it a personal service. The object of the Legislature is, by 
previous training to qualify every man enrolled in the militia, to 
perform the duties of a soldier when called into actual service. 
The payment of the fine does not relieve the delinquent from future 
services, but is a punishment for past neglect, and the means of in- 
ducing personal attendance for the future. Besides, when enrolled, 
the Judges of the Superior, or Justices of the Inferior Court, can 
claim no privileges beyond other men whose names are placed on 
the muster roll; they must be liable to a draft when any portion of 
the militia is to be called into service; and if drafted, and they re- 
fuse or neglect to appear, they are by the 19th section of the Act to 
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be considered as deserters, and are subjected to the rules and arti- 
cles of war; but in the case of privates they are allowed to procure 
substitutes ; no commutation of money for personal services is 2!- 
lowed. It might frequently happen that a substitute could not be 
procured, or that the person drafted is unab!c to afford a sufficicut 
sum of money to procure one. ‘The consequence resulting from 
such a state of things must be obvious to every one. Upon the 
whole, and after the best investigation which I am enabled to give 
to the subject, [ am constrained to believe that the Legislature was 
disposed to leave the subject of exemptions to be regulated by those 
rules and principles, which were of force before the passage of the 
Act of 1792, so far as they were applicable to the condition of the 
country and our system of government. I am not disposed to con- 
sider this question with reference exclusively to the common law 
principle, which is applicable to such questions—but to consider it, 
with reference to those principles which grow out of the existing 
state of things, and the form and structure of our government, and 
the order and arrangement of its various departments. Without 
law, no government can exist, and unless the laws are regularly ad- 
ministered, they become a mere mockery and inefficient for the 
purposes for which they were designed. Subject those officers to 
whom the Constitution has given the power, and upon whom it has 


imposed the duty of expounding and administering the laws to the 


performance of militia duty, and you prostrate and render depen- 


dent one of the departments of the government, and deprive the 
citizens of that security for their lives and property, which it should 
be the object of every government to secure to them, and in no go- 


vernment in a more eminent degree, than that under which it is our 


happiness, and should be our pride to live. 
The defendant is therefore discharged. 


M. Myers & Ep. Harpen, for the State—E. Fort, pro. per. 


contra. 
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WILLIAM LAW, 
Appointed Judge, May, 1829. 


MARINE AND Fire INsuraNce BANK AND AL., COMPL’TS. VS, 
Eveazer Earty ANp M. Brown, DEF’Ts. 


In Equity. 


Relief may be granted under the general prayer of a bill, where it is consistent with the case 
made by the bill, and not inconsistent with the specific relief prayed. 

The doctrine of the equitable lien of vendor of Jand for unpaid purchase money recognized, 
where no title had passed, and the intention of the parties to look to the property itself, was 
manifest. 

And where no title had passed, the lien will be preserved against purchasers by act of law, as 


assignees of a Bankrupt, and creditors claiming under a conveyance from vendee. 
By LAW, Judge. 


THIS is a bill filed to carry into effect an agreement for the sale of 


certain real property, in the city of Savannah, and to obtain the 


payment of the balance of unpaid purchase money. It alleges 
that the plaintiff, the Bank, sold to Early in 1822; that $2000 
were paid in cash—that the balance of $6000 was to be paid by 


certain instalments, and to be secured by bond and mortgage on 
the premises: that upon the execution of the bond and mortgage, 
titles were to pass from plaintiff to defendant, Early ; that Early 
went into possession in pursuance of said agreement; that the 
bond and mortgage were never made, and titles never passed ; 
that Early is insolvent, and his effects assigned to Brown, for the 
benefit of his creditors: it prays that the contract may be per- 
formed, by payment of the unpaid purchase money, and that if it 


be not paid, the property be sold for that purpose, and for general 


relief. 


To this bill a general demurrer has been filed, and in support of it, 


it was argued, that the prayer of the bill was defective; that there 
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could not bean alternative decree, and that the specific and general 


relief prayed, were inconsistent. 


It appears to me that the special relief prayed, is obviously that 
to which the party is entitled, if any :—that it is in consistency with 
the case made by the bill, and the rule is, that relief under the gene- 
ral prayer will be granted if consistent with the case made by the 


bill, and not inconsistent with the specific relief prayed.* 


It was argued that the doctrine of equitable lien, as recognized by 
the English chancery cases, could not be applied in this State.f 
Without intending to express an opinion, how far that doc‘rine 
would be applicable here, where the conveyance had aciually 
passed, considering, that with us, lands, equally with personal pro- 
perty, are subjected to the payment of debts, I can scarcely hesi- 
tate to believe, that where no title has ever passed to the purchaser 
by the execution and delivery of deeds, and the facts and circumstan- 


ces of the case shew the intention of the parties to look to the pro- 


perty itself as security, that the lien would not be as much preserved 


in this State as any where else. And persons coming in under the 


purchaser by act of law, as assignees of a bankrupt, and creditors 


claiming under a conveyance from the purchaser, are all bound by 


this equitable lien where no title had passed. 


It was contended that the plaintiffs had been guilty of such neg- 
lect, that if the lien might at one time have been asserted, it is now 
gone. This ground as well as the question of lien are so depen- 
dent upon the facts of the case, that they appear to me rather pro- 


per for adjudication at the hearing than upon demurrer. 


Demurrer overruled. 





* English, et. al. vs. Foxall, 2 Pet. S. C. Rep 912. 8. P.—(Ed.) 

t The rule of the vendor’s equitable lien, may be examined, under all its modifications and re- 
strictions, ia 2 Story’s Equity, 462 et. seq. and 4 Kent’s Com. 151---154, (3d ed ) where all the 
cases asc collected. See also, Brown vs. Gilman,4 Wheaton’s Rep. 291 -2 & note (a.)—(Ed.) 
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Patrick McDermott, compi’t. vs. James G. Buots, ET. AL., 
DEF’TS. 


In Equity. 


Where a defendant answers part of a bill,such answer wil! over-rule a demurrer on the record, 
or ore tenus, going to the whole biil 


If the cause assigned on the record for demurrer be bad or insufficient, other cause may be as- 


signed ore tenus 
A creditor at large, or one whose debt has not been carried to judgment, cannot call upen a 
Court of Equity to afford its aid in-setting aside conveyances, alleged to be voluntary and 


fraudulent, made by the supposed debtor, of his property. 
Quere, if a bill charges combination, must a demurrer so far answer as to deny the charge 


By LAW, Judge. 


THE bill in this case alleges the existence of a co-partnership be- 
tween the complainant and the defendant, J. G. Blois, in 1824, 
and charges the defendant with fraudulent sales and appropria- 
tions of the goods and merchandise of the concern to his indi- 
vidual use, and with making improper entries in the books, and 
prays an account. It further charges, that certain conveyan- 
ces made by the defendant, J. G. Blois, to the other defendants, 
of the individual property real and personal of the said J. G. 
Blois, were fraudulent and without consideration ; and prays 
ihat they may be decreed to be fraudulent and voluntary; that 


they may be set aside, and the property subjected to the claims 
of complainant and others, the creditors of Blois, in the order 


of priority. 


To this bill the defendant, J. G. Blois, has answered, denying 
the allegations on the subject of co-partnership, and improper 
conduct charged, and all the defendants demur to that part of the 
bill which relates to the conveyances ; and assign on the record, 


for cause of demurrer, that there is nothing shewn by the bill as 
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a foundation of equity, for this Court to interfere, by compelling 
a discovery of the consideration for which the conveyances were 
executed. The case before me is upon the argument of the de- 
murrer; in support of which, several grounds were presented, 
some of which, it was contended, went to the whole bill and au- 
thorized its dismissal. Whatever force this argument might have 
been entitled to, under a different state of the pleadings, the de- 
fendant, J. G. Blois, by submitting to answer as to part of the 
bill, such answer would overrule a demurrer on the record going 
to the whole bill, and must likewise overrule any cause assigned 
ore tenus in support of demurrer going to the whole bill. Upon 
what was urged against the demurrer, that the party was confined 
to the cause assigned on the record, the rule seems to be, that if 
the cause so assigned be bad or insufficient, other cause may be 
assigned ore tenus,* and as it regards the charge of combination, 
the rule was, as stated in Mitford, that as every bill charges com- 
bination, the demurrer must so far answer as to deny that charge. 
This rule is however denied by the later cases, and is not the mo- 
dern practice. But if it were, the defendant, J. G. Blots, in his 
answer, denies a}! combination and confederacy, and this answer 


is referred to and adopted by all the defendants in the demurrer. 


We come then to the question, whether a creditor at law, or 
one whose debt has not been carried to judgment, can call upon a 
Court of equity to afford its aid in detecting fraud and ferreting 
out property? It is well settled that he cannot. In most of the 
cases in England, where the creditor is pursuing real estate, an 
elegit is sued out before the aid of equity is asked for. In New 
York, it is said, the judgment creates the lien upon real property, 


and therefore after judgment, equity may be called upon. But in 





*A demurrer ore fonus must be to that which the defendant has demurred to on the record 
Ifthe cause of that demurrer on the record is not good, he may at the bar assign other cause, 
but he cannot demur ore tewus, upon a ground, which he has not made the subject of demur- 


reronthe record, Pitts vs- Short. 17 Ves, Ch. Rep, 215.2.) 
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relation to personal property, the lien not being created by the 
judgment, the execution must be issued; and according to some 
authorities the return of nulla bona made thereon. Other cases 
say the return is not necessary. Now all agree that there must 
be a lien, and with us, by statute, the lien is given on both real 
and personal property from the date of judgment. It is this lien 
which gives the plaintiff the interest, that entitles him to ask for 
equitable aid. If this were a case, therefore, in which the demand 
could be established at Jaw, it would not admit of a doubt. But 
the subject matter of the demand authorizes the plaintiff to come 
into a Court of equity for the purpose of having that established. 
Yet he will not be permitted to go beyond that demand, and in- 
guire into other and distinct matters in relation to which he has 
no interest until he has established his demand. Let the plaintiff 
proceed therefore to his decree, which creates a lien here like 2 
judgment, and upon which execution may issue; and then he will 
be entitled to all the aid this Court can give him in subjecting any 
property which may be attempted to be concealed. The bill will 
have to be amended by setting forth the facts (which it will be in 
the power of the complainant to do after the hearing,) necessary 
as a basis or foundation for the discovery and relief, sought as to 
the conveyances. And itis obvious that if the bill must be amend- 
ed, the demurrer ought to be sustained. Again, until a lien has 
been created and an interest established, this Court will not lend 
its aid for the purpose of hanging up property. The demurrer is 
therefore sustained, but expressly without prejudice, leaving it to 
the plaintiff to amend his bill after the decree, or to file a new bill. 


T. U. P. Cuarvron, for compl’t.—Jno, C, Nigpit, for def’ts. 











CHATHAM SUPERIOR COURT. 


Jonun H. Morer anv E. Betcuer, compi’rs. vs. Pat’k Hovs- 


TOUN AND AL., DEF’Ts. 
In Equity. 


If a case is made Out In which a Court of Equity gives relicf, a demurrer cannot be sustained? 

Secus where the equity of plaintiff is not stated with sufficient certainty. 

There was no law of Georgia in force in 1795, requiring a deed of personal property to be re 
corded. 

A purchaser cannot be bound by the constructive notice afforded by the record of a deed, not 
required by law to be recorded. 

Where upon a bill for discovery and relief the discovery sought will afford no ground for equi 
table relief, a demurrer to the relief ix good to the discovery also 


By LAW, Tudge. 


THIS is a bill filed to recover certain negroes and their issue, 
conveyed in 1795 by Robert Bolton to Phineas Miller, in trust 
for the complainant, Mrs. Belcher; and solid in 1803 by Wil- 
liam Belcher, the husband of the complainant, (without the as- 
sent of Mrs. B. or her trustee,) to defendant, Houstown, upon 
certain trusts. The bill alleges, that the deed from Bolton to 
Miller had been recorded, and that at the time of both convey- 
ances Mr. Belcher was in easy pecuniary circumstances. It 
seeks a discovery of the identity of the original negroes, and of 
the issue since born; and prays for relief by delivering up of 
the negroes and payment of hire, or the payment of their esti- 
mated value and hire. A genera! demurrer has been filed for 


want of equity in the bill. 


The general rule is, that whenever a case is made in which a 
Court of equity gives relief, the bill cannot be demurred to for 
want of equity; but whenever no sutticient ground is shewn for a 
Court of equity to interfere, the defendant may demur for want of 
equity in the plaintiff's case to support the jurisdiction of the Court 


(2 Mad. Ch. 267.) 
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So also if the equity of the plaintiff is not stated with sufficient 
certainty a demurrer lies. (1 Ves. Jr. 287. 8 Ves. Jr. 398.) 


If the case made by the bill be cognizable solely in a Court of 
common law, or in any other Court of ordinary jurisdiction, a de- 


murrer lies. Now, it is quite clear, upon the face of this bill, that 
the plaintiff, if entitled and not barred by time, may recover this 
property at law in an action of detinue or trover. There is no 
one allegation in the bill, which in my view can give to this Court 
jurisdiction. Itis true as a rule in equity, that all persons coming 
into possession of the trust property with notice of the trust, shall 
be considered as trustees, and bound with respect to that special 
property, and the execution of the trust. (2 Mad. Ch. 124.) But 
it is not alleged in this bill that the defendant, Houstoun, pur- 
chased with notice, either actual or constructive. Nor is any fact 
or circumstance set forth in the bill from which to infer notice to 
him, save only the fact that the deed from Bolton to Miller was 
on record; and this, it was contended by the complainants coun- 
sel, was constructive notice. It might be a sufficient answer to 
say, that there is no allegation in the bili charging notice, but if 
there were, [ do not think that there would be any justice in com- 
pelling the purchaser to be bound by implied notice of the con- 
tents of that deed. The foundation of this rule in equity is fraud 
in the purchaser; to apply it to the defendant, he is to be consid- 
ered as charged with a fraud in purchasing property which he 
knew did not belong to the vendor. But how is this charge of 
fraud to be supported, when Houstown had no clue by which he 
was to be directed to look into the deed from Bolton to Miller. 
He was dealing with Belcher, and supposing the trust to be other- 
wise totally unknown to him, he might as well be required to ex- 
amine the contents of every deed on record. Such is the reason- 
ing of the Chancellor in Murray vs. Ballou, (1 John. Ch. Rep. 
574.) But at the time these conveyances were made, after duly 
considering the Act of 1768, it does not appear to me, that there 
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was any law of this State requiring a deed of personal property to 
be recorded,* and the rule is well established, that the record of a 
deed not required by law to be recorded, cannot be considered as 
furnishing constructive or implied notice of its contents to a pur- 







chaser. 







The doctrine of the jurisdiction of the Court is this, you cannot 
attach upon the conscience of the party any demand whatever, 






when he stands as a purchaser having paid his money, and denies 
all notice of the circumstances set up by the bill. (2 Ves. 458.) 
This bill charges no notice, and states no facts or circumstances 
from which notice can be inferred. The defendant, therefore, ap- 
pears as a purchaser for a valuable consideration without notice, 









and against such an one, this Court will not extend its jurisdiction 
to compel an answer, nor take the least step imaginable. The 







complainants, however, seck a discovery for the purpose of estab- 






‘lishing the identity of the negroes and proving their issue. And 






it has been contended on this ground that this demurrer must be 





overruled. The old rule in England unquestionably was, that a 
demurrer might be good to the relief and bad to the discovery. 
But Lord Thurlow held, that a demurrer which was good to the 








relief, was good to the discovery also. And this rule thus intro- 
duced by Lord Thurlow, has been ever since the doctrine of the 
English Chancery Courts. It has been said by another eminent 
Chancellor in England, to be one of the wisest rules ever estab- 
lished.¢ It proceeds upon the idea that a bill of discovery must 
state some purpose to which the discovery sought must be appli- 










cable, and the supposed hardship on a defendant, in compelling 





him to encounter expense and to answer, when the Court cannot 






give relief. I am aware that this doctrine was not approved alto- 










* But see Act of Dec. 2lst, 1819, Prince’s Dig. 2d ed. 215, and Act of 26th Dec. 1827, Prince’s 
Digest 2d ed. 165.-¢Ed.) 

t Master of the Rolls, for the Lord Chancellor (Rosalyn,) 3 Ves. Ch, Rep 347. See Baker 
vs, Mellish, 10 Ves. Ch. Rep. 553,—(Ed.) . 
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) gether by the Court of Errors of New York.* But even in that 
. case, it seems to be admitted that when in the complainant’s case, 

from his own shewing, no discovery or proof can make it a pro- 
g y orp P 


per subject of equitable jurisdiction, the bill will be dismissed 
upon demurrer. Now there is no fact stated or alleged in this 
bill, to which an answer or discovery is sought, that can possibly 
authorize this Court to afford equitable relief. It is not alleged 
that Houstoun purchased with any knowledge of the trust in favor 
of Mrs. Belcher, and no discovery of that fact is sought by the 
bill. The discovery so far as it regards the identity of the ne- 
groes and their issue, cannot give to this Court jurisdiction. 


I am, therefore, of opinion, that the demurrer in this case must 
be allowed. 





* Le Roy ve. Vecder,(1 John. Cas. 423,) Laight vs. Morgan, thid, 429. Kimberly vs. Sells 
(3 John. Ch. Rep. 471,) and see 1 Story’s Equity, 82 et. seg. Rees vs. Parish, (1 MeCord’e 
Ch. Rep. 56—( Ed.) 
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Low, Taytor & Co. vs. SAMUEL GOLDSMITH. 
Petition for Certiorari. 


It seems, that if a party seek to avail himself of an error of the Court, so as to ¢arry up his 
case by certiorari, he must reduce his exceptions to writing at the time, and tender them, du- 
ring the tria! 

And where no exceptions had been tendered during the term, but were presented to the individ- 
uals composing the Court, separately, and on succeeding day, and were thus signed by them, 
and such exceptions were contradicted by a statement signed by the same Judges, the rule 


was refused * upon the great irregularity of the proceedings.” 
By LAW, Judge. 


IT appears in this case that no exceptions in writing were pre- 
sented to the Court during the trial; that no note or memoran- 
dum in writing of any exception taken, was made by the Court 
at the time of the trial, or during the continuance of the term ; 


and that they were not requested to make any: that after the 


adjournment of the Court, and on a succeeding day, exceptions 


were presented in writing to the Judges who composed that 
Court, separately and individually, and were thus signed by 


them. 


it does not appear that any notice was given, or opportunity 
afforded the adverse counsel, of contesting the correctness of the 
exceptions thus presented. Whilst these exceptions are presented 
to me on the one hand, as containing a true statement of the occur- 
rences at the trial, and furnishing the grounds upon which the writ 
of certiorart ought to issue; on the other hand, a certificate signed 
subsequently by the same Judges, contradicting in many respects 
the verity of the exceptions which they had signed, is furnished. 
Perhaps few cases could have occurred more strongly calculated 
to illustrate and enforce the propriety and even necessity of the 
construction given by the English Courts to the statute West. 2d, 


upon which it was held, that although the statute appoints no time 
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when the exception should be reduced to writing, yet, upon the 
nature and reason of the thing, it must be when the exception is 
taken and disallowed. The substance must be reduced to writing 
whilst the thing is transacting. The statute of Georgia, like the 
English statute, does not appoint the time when, but requires that 
the party making such exceptions shall offer them in writing sign- 
ed, &c. The facts attending a trial are extremely liable to be 
mistaken or forgotten, if they are not reduced to writing at the 
time, and presented distinctly to the Court during the continuance 
of the term. Convenience and the certainty and advancement of 
justice, seem to me absolutely to require such a construction of 
our Act. From a different view the most embarrassing difficulties 
would ensue, fatal to the ends of justice, and pregnant with incon- 
venience to the Judges themselves. Frequently in their extreme 
anxiety to promote, they would defeat the course of justice, by 
trusting too much to slippery memory, as to what did occur, rather 
than refuse the means of a hearing before a higher tribunal. But 
if fearful of memory, Judges should refuse to sign, it would be 
the source of perpetual applications for mandamus to compel them. 
It may be that if the exception be insisted on at the time, the party 
may have other testimony, and need not put the cause on that 
point, and hence again the necessity that you shall take it at the 
time, and not resort back to it when a verdict has gone. It is not 
the verdict or parol objection raised to the admission of testimony 
that can entitle to a bill of exceptions. It is the requisition then 
made, that the point may be reduced to writing, that it may not 
be the subject of mistake, and shewing that the party intends to 
stand upon his exception. And thus too, an opportunity is af- 
forded the Court of having the point correctly stated in the pre- 
sence of both the counsel. Regularly, the bill of exceptions 
ought to be tendered during the trial, but the practice is to allow 
counsel to put the points thus taken down in writing, during the 


trial, into form, or in other words, to draw the formal bill of ex- 
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ceptions and tender it afterwards.* So far as this particular case 
is concerned, the words of our Act in another particular, deserve 
to be noticed. It says, if such exceptions shall be overruled by 


the Court. ‘This trial took place before a special Court convened 


for the particular purpose. It ceased to be a Court after its ad- 
journment, and it may be worthy of enquiry how far the individual 
acts of the Judges who composed that Court can be considered 
as the act of the Court, after its final adjournment.t But without 
deciding this, upon the great irregularity of these proceedings as 
they have come up before me, I cannot entertain jurisdiction of 
the cause. 


The rule to shew cause, is therefore, discharged, and the prayer 


of the petitioner refused. See the following authorities: 


1 Salk, 288. Bull, n. p. 315. 2 Tidd’s pract. 788. 1 Bos & 
Pull, 32. 6 John. Rep. 281. 9 John. Rep. 345. 


M. Suer tat, for petitioner—R. W. Hasersuam & J. C. Ni- 


COLL, contra. 





* As to distinotion between the Constitutional and Judicial writ of certiorari, see ex parte 
Simpson, supra p. 117, and sce, also, Roser vs. Ex’ors of Dugger, infra.—( Ed.) 


{See Woodruff § Co. vs. Dean & Mahoney, Dudley’s Rep. 215.—(Ed.) 
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FooTMAN, ET. AL., COMPL’Ts. vs. THE Ex’ors oF Joun Pray, 


DEF'TS.. 
In Equity. 
All persons materially interested in the subject matter of the suit, must be made parties to a 


vill in equity. 


But this rule is to be enforced under the discretion of the Court, and is subject to exception and 


modification, according to the circumstances of the case. 


The common exception in favor of creditors and legatees, will not extend, unless under special 
circumstances, to residuary legatées or distributees, all of whom must be made parties. 


Where a bill seeks discovery and relief only against the acts of one of the executors of an estate, 
it is not necessary to make the other executor a party in the first instance. 


But it seems, that the co-executor may be made a party, during the progress of the suit, if it 
shall] prove to be expedient or necessary. 


A mere witness ought not to be made a party to a suit in chancery. 
By LAW, Judge. 


THIS is a bill filed by some of the devisees and legatees of James 
B. Marwell, against the executors of Col. John Pray, who was 
one of the qualified executors of said J. B. Marwell. It prays 
an account and settlement of the estate of Marwell so far as the 
same came into the hands of defendants’ testator, and was ad- 
ministered by him; for relief against certain sales and purchases 
of the property of said estate made under the administration of 
the said John Pray; that such of the effects of said estate in 
the hands of said John Pray at the time of his death undisposed 
of, or as have come into the hands or possession of defendants’ 
since his death, may be delivered over to complainants and 
others, the legatees and devisees of the said Mazwell, and for 


general relief. 


To this bill a plea and demurrer have been filed, for want of 


parties. The plea states that Genl. D. B. Mitchell was appointed 
an executor, and qualified upon the will of James B. Maxwell, to- 
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gether with John Pray, the immediate testator of these defen- 
dants; that it was by the advice, and with the consent of Gen. 
Mitchell that Pray acted in the management of the estate : that 
Mitchell had never been dismissed from said estate; but is still the 
executor, and submits the necessity of making him a party to this 
bill. 


Who are necessary parties to a bill in equity, it has been re- 
marked, is frequently a question of difficulty and embarrassment ; 
and great care should be taken on this subject in framing a bill, 
or the plaintiff may be subjected to much inconvenience, expense 
and delay. The general rule is plain enough: it is that all per- 
sons, materially interested in the subject matter of the suit, ought 
to be made parties, plaintiffs or defendants. The reason of the 
rule is most satisfactory. It is, that the Court may be enabled to 
do complete justice by deciding upon, and settling the rights of all 
interested; that the order of the Court may be safely executed by 
those who are compelled to obey it, and that future litigation may 
be prevented by rendering a multiplicity of suits unnecessary. 
But, as by the very reason assigned for the existence of the rule, 
it is apparent, that it is one adopted by the Courts for the conven- 
ient advancement of justice, it will not be permitted so rigidly to 
be urged as to impede the mareh of justice. Framed by the Court 
itself, it is subject to its discretion; introduced for the purpose of 
justice, it is susceptible of modification ; for the promotion of jus- 


tice, it becomes a question of policy.* 


Thus it is not an inflexible rule, but admits of many exceptions— 
as when a party is out of the jurisdiction of the Court, or they are 
very numerous and cannot conveniently be made. The case of a 
few creditors or legatees suing on behalf of themselves and others, 
and many other cases which form exceptions to the general rule, 
might be mentioned. In the case of Cowslad vs. Cely, (Pr. in Ch. 





* Mechanics’ Bank of Alexandria vs. Seton, (1 Peter’s S. C. Rep. 306.)—(Ed.) 
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83, 1698,) the plaintiff being a residuary legatee, brought his bill 
against the defendant; who was one of the executors (without his 
co-executor,) to have an account of his own receipts and payments. 
Defendant insisted at the hearing that his co-executor ought to be 
made a party. The Chancellor said, the cause shall go on, and if 
upon the account any thing shall appear difficult, the Court will 
take care of it. It does not appear in this case whether the co-ex- 
ecutor was without the jurisdiction of the Court, but it may have 
been so, from the concluding remark of the Chancellor, in which he 
compares it to the case of joint factors, one of whom is abroad; 
but the decision as reported does not turn upon that. In the case 
of Clifton against the executors of Haig, (4 Dess. Eq. Rep. 343,) 
it was objected that Major Wise left other executors who should 
have been made defendants, as they may have possessed the estate 
in whole or in part, and may have made settlements and payments, 
all which ought to be disclosed, particularly Gen. Harrington, 
who certainly did qualify and act as executor. It appears by the 
facts in that case that Gen. Harrington had removed to North Car- 
olina, and that the other executor was abroad, and the Court sus- 
tained the bill against the executors of Haig, the deceased execu- 
tor of Wise, who had principally acted on his estate. And whilst 
it is true that the other executors were without the jurisdiction of 
the Court, it seems to me that the reasoning was not confined to 
such a case. I may ask here, as the Court did then, cui bono 
is this objection? Why make Gen. Mitchell a party? who is to 
be benefitted by it? It is expressly charged in the bill that the 
executor, John Pray, took upon himself the sole execution of the 
will of Marwell—it charges nothing against Mitchell, and seeks 
no relief against him. It is not necessary that he should be made 
a party in order to the defence of the other executor, John Pray, 
since each execitor is responsible for his own acts, and no more. 
And the bill in this case seeks a discovery and account of the es- 
tate so far as they depend upon the transactions of Pray. But it 
is competent for the complainant to waive relief against one even 
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at the hearing, and thus obviate the necessity of making him a 
party. (2 Mad. Ch. 174.) The only benefit that could be ob- 
tained by making him a party, would be, that it would tend to 
throw light on the transactions; but under the circumstances, he 
could be made a witness—and it is a rule that a mere witness 


ought not to be a party. (Cooper’s Eq. PI. 41.)* 


From the great length of time since this estate has passed into 
the hands of the executor, and from the dispositions of the property 
charged in the bill, it is to be presumed that the debts are paid; 
but if in the progress of the cause, when the accounts of the defend- 
ants shall be made, it shall appear that the interest of creditors re- 


quires this representative of the estate to be made a party, the 


Court would take care of it. 


There is another difficulty in this case, presented by the demur- 
rer which has been also filed, and which shews that the widow and 
the children of the testator, Mr. Mazwell, are equally entitled un- 
der his will, with the complainants, and submits the necessity of 
making them parties. The will, after giving various small lega- 
cies, in the 8th item says, “I give all the residue of my estate, 
both real and personal, share and share alike, unto my wife and all 
my children.” He then directs his wifes part to be delivered to 
her after his debts are paid; that his sons shall draw off their pro- 
portion as they become of age, and his daughters at seventeen or 
I have already adverted to the exceptions to 
the general rule. When the parties are very numerous, as when 
the residue of an estate is left to the individual members of a large 


day of marriage. 


society, the abatement in the progress of the cause which fre- 
quently results from death and changes of situation, is so great, 
that the Court will dispense with the necessity of having all the 


parties before it. Justice would be delayed by it. But unless un- 





* Whitworth vs. Davis, 1 Ves. & B. 550.—(£d.) 
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der some special circumstances like these, it is an established rule 
that residuary legatees must all be before the Court. All persons 
interested in the residuum must be parties to the suit. In Par- 
sons vs. Neville, (3 Bro. Ch. C. 365) bill by some of the residuary 
devisees on behalf of themselves and others, it was decided that 
all the devisees must be made parties. In Sheritt vs. Birch, (3 
Bro. C. C. 228,) bill as to moiety—one moiety limited to A. for life, 
and upon her decease to such persons as she should appoint, and 
in default of appointment, to other persons—all the persons inter- 
ested under the limitations must be parties to a bill for the pay- 
ment of the first mentioned moiety. This rule is recognized by 
the master of the rolls, Sir Wm. Grant, (19 Ves. Jr. 399.) In 
Cockburn vs. Thompson, (16 Ves. Ch. Rep. 325,) the Chancellor 
says, all persons interested in the residue must be before the Court, 
except when not necessary or inconvenient, which latter remark 
he illustrates by referring to the Water Works Company, (2 Ver- 
non, 421,) where the residue was left equally among all the indi- 
vidual members of the company. The same doctrine is fully sta- 
ted by Chan. Kent and by Judge Story.* In which latter case, 
the whole learning upon the subject may be collected. In the case 
of creditors and Jegatees, other than residuary legatees, the Court 
will permit a few to sue on behalf of themselves and others, and 
the practice of the Court is framed with a view to the peculiar na- 
ture of the trust and duties of an executor, to prevent inconveni- 
ence in the administration of assets and burthening the fund to be 
administered, and will direct a general account of all the legacies 
of testator, and when it has pronounced a decree fur an account 
and payment of debts or legacies, under which all creditors or 


— 





* Wendell vs. Van Rensellaer, (1 John. Ch. Rep. 349.) Wiser vs. Blachley, ibid, 437. 
Brown vs. Ricketts. (3 John. Ch. Rep. 533.) Davone vs. Fanning, (4 John. Ch. Rep. 199.) 
2 Mason’s Rep. 189. Coldwell vs. Taggart, et. al. (4 Pet. S.C. Rep. 202---3.) But see Dan. 
dridge vs. Washington’s Ex’ors. (2 Pet. 8. C. Rep. 377.) See also, * Calvert on parties to 


cuits in equity,” passim. “ Law Library’’—tor July and August, 1837.—( Ed.) 
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legatees may claim, it will restrain subsequent proceedings either 
at Jaw or in equity by a separate creditor or legatee. (Mitford, 
137.) But these are gases when the legacy is specific, or the suit 
for a sum certain on the face of the will, for there is nothing to 
controvert with the other cestuis gue trust and they need not all 
be made parties. So it has been held that when a party is entitled 
to one aliquot proportion only of a certain sum in the hands of trus- 
tees, if the proportion and the sum be clearly ascertained, and fixed 
upon the face of the trust, he may file a bill to have it transferred 
to him, without making the persons entitled to the other aliquot 
shares of the fund parties. But when a distribution of the residue 
is prayed for; where the estate to be distributed is entirely uncer- 
tain and dependent upon an account of the estate, the rule in rela- 
tion to residuary legatees must be applied, and ail must be parties, 
for those not before the Court could not be bound by the account 
then taken, and could bring a bill after the decree, if they did not 
choose to come in; and it is the duty of the Court to protect the 
executors against further litigation. (1 Ves. Jr. 311. 2 Mason, 
18]. 3 Mad. Rep. 10.) 


The case before me is strictly a case of residuary legatees. 
The plaintiff shews no cause or reason for not making them par- 
ties. He does not state that they refused to be made plaintiffs, or 
that they could not be made defendants. It is stated in a book of 
authority, (Cooper’s Eq. Pl. 39-40,) that one of the next of kin of 
an intestate, may sue for his distributive share, and the master will 
be directed to enquire and report all the next of kin who may come 
in under the decree. But if the plaintiff knows and states in his 
bill who are the other next of kin, it seems that he must make them 
parties to the suit. This has been questioned and doubted, but ad- 
mitting it to be true, the present plaintiffs could not have the bene- 
fit of it, for they do know and have stated in the bill the next of 


kin. 
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The plea in this case is disallowed, but the demurrer is sus- 
tained. The plaintiff must amend his bill by making the other 


legatees and devisees parties. 





By an Act of the General Assembly of Georgia, passed 29th Dec. 1836, (Prince’s Dig. 2d ed. 
p. 475,) it is made lawful for any one distributee, or person interested in any estate, to institute 
his or her bill or other proceeding in equity, without joining as complainants, or making res- 
pondents, the other distributees, or persons having an interest in said estate, residing within the 
jurisdiction of the Court; but it is made the duty of the complainant to state the names of all 
persons interested in the estate, that the Court may be enabled to ascertain the amount of the 


distributive share, to which such complainant is entitled, as nearly as practicable.—(Ed.) 
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CHATHAM SUPERIOR COURT. 


ComMISSIONERS OF PILOTAGE vs. JoHN Low AND OTHERS. 


Certiorari. 


Where a new jurisdiction is created by statute, proceeding according to the course of the com- 
mon law, the Superior Court can cause its proceedings to be brought up, and correct its errors. 

But where such newly created jurisdiction its summary, and does not proceed according to the 
common law, the Superior Court will, on certiorari, confirm or quash its proceedings. 

The neglect or refusal of a Pilot to board a vessel, by which damage ensues to her, may be pro- 
ceeded against under the 5th Sec. of the Act of 1799, if the claim for damage does not exceed 
$100. 

And the claim, and not the measure of damages assessed by the Commissioners, is the test of the 
jurisdiction. 

But the non-payment of the fine assessed under the 5th Sec. will not authorize the Commission- 
ers to suspend the Pilot, from the exercise of his duties. 

Where a new jurisdiction is created by statute, without prescribing its form of proceeding, such 
jurisdiction may pursue its own forms and regulations, if not inconsistent with the laws of the 
land. 

But notice to a defendant, is an implied and indispensable pre-requisite to the exercise of juris- 
diction. 


Neither consent, nor the act of one party, can confer jurisdiction. 


By LAW, Judge. 


THE return of the commisioners of the certiorari issued in this 


case, discloses the following facts : 


That on the 7th of January, a fine of twenty dollars was sever- 
ally imposed upon the said John Low and others, the petitioners 
for this writ; that this fine was so imposed for the purpose of 
discharging a claim which had been made by the master of the 
ship Helen Mar, for damages sustained by the ship, in coming 
over the bar and up the river, in consequence of the neglect of 
the pilots who were in sight of her, to come on board; that the 
said claim amounted to one hundred and sixty-nine dollars, eighty 
eents. It further appears, that on the twentieth January, the said 
pilots having been notified of the imposition of said fine, and re- 
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quired to pay the same, and having neglected so to do, the com- 
missioners in consequence of such neglect, proceeded to pass a re- 
solution declaring the said defendants suspended from the exercise 
of their said office, till the said fines were paid. 


The question of jurisdiction has been raised, as to the power of 
this Court to bring up the proceedings of the commissioners by 
certiorari; and upon this, I remark, that when a new jurisdiction 
is created by statute, proceeding according to the course of the 
common law, this Court can bring up their proceedings and cor- 
rect their errors. The jurisdiction becomes in fact transferred to 
this Court: but when such newly created jurisdiction is summary 
and does not proceed according to the course of the common law, 
this Court issues the writ of certiorari, and will confirm the pro- 
ceedings if within their jurisdiction, or will quash them if they have 
not confined themselves strictly within the powers given them by 
statute. 


After the most careful examination which I have been able to 
give to the 5th Sec. of the Act of 1799, (Prince’s Dig. 438,) I have 
been led to the conclusion that the neglect or refusal of a Pilot to 
board a vessel, when he can, knowing her to be in want of a Pilot, 
from the exhibition of signals or otherwise, if damage ensue to her 
on that account, will subject such Pilot to be proceeded against, 
according to the provisions of the 5th section of said Act. So far 
then, as the order of the 7th January imposing the fine, is con- 
cerned, the only question is, have the Commissioners proceeded 
in obedience to the provisions of the 5th section? It is there de- 
clared in express terms, that they shall have jurisdiction only 
when the claim does not exceed $100—but here the claim did ex- 
ceed $100, and it is most clear, therefore, that the Commissioners 
transcended the limits prescribed to them by the statute, and acted 
without authority. The powers given to them are large, their pro- 
ceedings summary, and the Legislature did not intend to subject 
the property of the citizen to such a jurisdiction where the demand 
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against it was large. In their discretion, they have fixed the limit, 


and it must be observed. It is true the award of the Commission- 
ers does not exceed $100, but the statute does not place it upon 
this, but upon the amount of the claim; the test of the jurisdiction 
is made to consist in the amount of the claim, and not the measure 
of damages assessed in the discretion of the Commissioners. It is 
well settled that consent cannot give jurisdiction, neither the act 
of one party; and that an item in an account cannot be stricken 
out after it has been presented to the Court, for the purpose of 
giving jurisdiction. On the 20th January, in consequence of the 
non-payment of the said fines by the said defendants, the Commis- 
sioners proceeded to pass the resolution of suspension. The 5th 
section points out the remedy for the non-payment of the fines so 
imposed. It gives in addition the penalty of not exceeding $100, 
the whole to be levied by warrant of distress. This would seem 
to exclude the idea that the non-payment of the fine was also a 
ground of suspension and amotion from office. The Commis- 
sioners may have proceeded to suspend under the 7th section, for 
any of the reasons therein pointed out as grounds of suspension. 
This they have not done, but have used that Sect. to compass an 
object, the attainment of which is directed by other means in the 
Act. The two sections have in view totally different objects: the 
one is between Master and Pilot—the other vests a controlling 
power directly in the Commissioners, independently of any claim 
of damages. No notice whatever was given to the defendants of 
this proceeding ; no opportunity afforded them of being heard in 
their defence. Where no form or mode of proceeding is pointed 
out by the Act creating a new jurisdiction, as in this case, the 
Commissioners indeed have the right to adopt their own form and 
mode, not contrary to, or violating the Jaws of the land. Now the 
fundamental principle of justice, so essential to a free government, 
that every citizen shall be maintained in the enjoyment of his 
rights, is not to be understood, and more strictly acted upon in 
this country, than that other principle, which affords him an op. 
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portunity to answer such charges, as would, according to the laws, 
justify a forfeiture or suspension of those rights. The statute in 
this case is silent, but the commissioners in obedience to this om- 
nipotent principle of jurisprudence, ought to have notified the de- 
fendants, and it is to be understood as required, before they exer- 
cise the power of suspending, they shall give opportunity to the 
accused of being heard in support of his innocence. It becomes 
unnecessary that I should proceed to examine the many remaining 
points raised in this case, being of opinion that both in relation to 
the order of the 7th January and of the 20th January, the commis- 
sioners have not acted according to the provisions of the Act cre- 


ating them, and that their proceedings, both in regard to the impo- 


sition of fines and the suspension, must be quashed—and it is ac- 


cordingly so ordered. 


M. H. McA.uister, for plaintiff-—Jno. C. Nicott, for defen- 
dant. 
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Joun Low vs. ComMMISsIONERS OF PILOTAGE. 


Certiorari. 


In tribunals of special and limited jurisdiction, every fact or thing essential to confer the juris- 


diction, must in some manner appear in their proceedings. 


Tribunals of summary and extraordinary jurisdiction, are to be reviewed with the utmost libe- 
rality as regards regularity and form. 

The 7th Sec. of the Legislative Act of 1799, directs that the license of a Pilot shall be revoked by 
the Commissioners of Pilotage, “if he shall be found not sufficiently skilled, or shall become 
incapable of acting, or shall be negligent, or misbehave in his duty towards the Commission- 
ers ;”’ held, that the neglect of a Pilot, in not boarding a vessel when he ought to have done 


so; would authorize his suspension under this section. 


And it is not necessary to make the sentence of suspension legal, that a formal judgment should 


be entered up. 


The office of a Pilot is not a public one; it is a private profession, trade or Calling. 
Ifa party suffers improper evidence to be admitted without objecting at the time, it is a waiver 


of the objection. 
So, if after an adjournment irregularly granted, he appears and goes to trial. 


It seems, that the right of adjournment may be exercised by any tribunal, when essential to the 
ends of justice. 
The Legislative Act of Georgia, authorized the Corporation of Savannah to elect Commissioners 


of Pilotage : several of the Commissioners were afterwards appointed by the Corporation,'by 
resolution: held, that as the statute prescribed no mode of election, this was a good exercise 


of the power conferred. 
The States retain the power to legislate upon the subject of Pilotage, within their own territo- 
ries and over their own citizens, unless such legislation interfere with, or is contrary to an 


Act of Congress, passed in pursuance of the Constitution. 

It seems, that the constitutionality of a legislative act cannot be decided on, on application for 
certiorari, or other summary way. 

The negligence of a Pilot, which authorizes his suspension, is not a “ crime” or “ criminal pro- 
ceeding,” within the meaning of the Constitution of the United States, or the amendments 
thereof, 

Neither is the proceeding against hiny under the Legislative Acts of Georgia, a “suit at com- 
mon law,’’ within the meaning of the VII Art. of the amendments of the Constitution U. S. 


The provision of the Constitution of Georgia, which directs that “trial by Jury as heretofore 
used in this State, shall remain inviolate,” does not apply to a summary jurisdiction, (such as 
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the Commissioners of Pilotage) existing in Georgia, before the adoption of the Constitutioa, 
and recognized by contemporaneous legislation, judicial exposition, and continual acquies- 
cence. 


If there be a doubt upon the constitutionality of a law, the law ought to be sustained. 
By LAW, Judge. 


THIS case comes before me upon the return of the Commission- 
ers of Pilotage to a writ of certiorari, to bring up their proceed- 
ings, suspending the petitioner, John Low, from acting as a 
pilot for the port of Savannah, and annulling the license hereto- 
fore granted to him for that purpose. A variety of exceptions 
have been taken and insisted on to these proceedings, as dis- 
closed by the return, which it has become necessary for me to 
consider and to dispose of. 


And first, it is said that the Board of Commissioners being a 
Court of special and limited juridiction, can take nothing by im- 
plication, but must show its authority upon the face of its proceed- 
ings in every instance. In the correctness of this proposition I 
entirely acquiesce, so far as the authority and jurisdiction of the 
Commissioners are involved. And that we may the better under- 
stand, and be enabled the more accurately to apply this principle 
to the present case, I remark, that these special and limited juris- 
dictions are circumscribed, either with reference to place or the 
local extent within which their jurisdiction is to be exercised: as 
a court leet in England, which is confined to some particular pre- 
cinct, or a corporation whose jurisdiction is co-extensive with their 
corporate limits ; or secondly, with reference to the person, or 
particular description of persons, who are subject to their jurisdic- 
tion, as in the case of the Marshalsea (10 Co.) where the authority 
of the Steward and Marshal, as Judges of the Marshalsea, is 
limited to those of the King’s house ; or the case of assignees un- 
der a commission of bankruptcy, proceeding against a victualler, 
or other person not liable to be a bankrupt, whilst their jurisdic- 
tion is limited to a trader. (2 Wils. 382.) Such jurisdictions 
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are again circumscribed with reference to the subject matter of 
their jurisdiction. And here it is to be observed, that every fact 
or thing essential to make the case upon which the jurisdiction 
attaches, must in some manner appear in the proceedings. As in 
the case of a conviction by a justice of the peace for fishing in a 
fish pond, contrary to 5 Geo. 3, ch. 4, the Court all concurred in 
holding the conviction bad, because it was not shewn to have been 
upon complaint of the owner, (a fact required by the act,) and 
they held that it ought at least to appear that the fishing was with- 
out his consent. (Burr. 2281.) It is said by the Supreme Court 
of the United States, that where a Court exercises an extraordin- 
ary power, under a special statute, the facts which give jurisdic- 
tion, ought to appear, in order to shew that its proceeedings are 
coram judice. It was consequently held, that (under a law of 
one of the States,) the return of the Sheriff, that there were no 
goods and chattels of the delinquent proprietor out of which the 
taxes could be made, was essential to the validity of the sale of 
tands for taxes, and that such return must appear on the record of 
the Court, by which the order of sale is made. Turning to the 
act from which the Commissioners of Pilotage derive at once their 
existence and authority, it will be found that their jurisdiction is 
limited to the Bar of Tybee and river Savannah, and the Bars 
north of St. Catharine’s Bar. Their authority embraces that 
description of persons who pursue the business or profession of 
a Pilot within these limits, and the right to suspend from the en- 
joyment and exercise of that profession, may perhaps be better 
understood by recurring to the 7th Sect. of the Act., “If any of 
the Pilots for the ports aforesaid, for the time being, shall be found 
not sufficiently skilled, or shall become incapable of acting, or 
shall be negligent or misbehave in his duty to the Commissioners, 
or any one of them, then and in such case, the warrant or license 
may be annulled or revoked” &c. If therefore the Commission- 
ers of the Pilotage give judgment or entertain jurisdiction of a 
cause arising, or an act occuring in another place, and against 
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persons, other than those specified in the Statute, or if they pro- 
ceed to suspend for other matters or causes than those enumerat- 
ed in the 7th Sect. their acts would be coram non judice, and 
void. But since they take nothing by implication, since nothing 
is presumed for the purpose of supporting their jurisdiction, all 
these facts must in some manner appear in their proceedings. It 
is however, to be observed, that as the Statute prescribed no form 
or mode of proceeding, the Commissioners, as I remarked upon a 
former occasion, must adopt their own mode of proceeding, hav- 
ing a due regard to the great principles of natural justice, which 
control the forms and: proceedings of all Courts. Unversed in 
technical nicety and legal precision, the course pursued by them 
is of the simplest kind ; no regular charge in writing seems to 
have been made out; and we are constrained to Jook to the sum- 
mons served on the defendant, to the testimony taken in the case 
and reduced to writing, and which has been filed with the return, 
together with the sentence or order finally passed on the case. 
The case was entered upon the docket of the Commissioners 
(which was called by the chairman,) in the following manner: 
* Commissioners &c. vs. John Low, (Pilot) for negligence and in- 
attention to his duty asa Pilot, in not boarding the ship Helen 
Mar, on the 29th September 1829.”” The first summons served 
upon the defendant, required him to appear before the Commission- 
ers of Pilotage for Bar of Tybee and river Savannah, at a particu- 
lar time and place therein stated, to answer a charge of negligence 
and inattention to duty as a Pilot, in not boarding the ship Helen 
Mar, on &c. In obedience to the summons, Mr. Low appeared, 
was himself examined, and cross-examined the witnesses who ap- 
peared against him. By the written testimony it is shewn, that the 
ship Helen Mar was lying below, in the river Savannah, in want 
of a Pilot; that the defendant Low, passed her in the night, and 
neglected to go on board, although he had been informed that she 


wanted a Pilot. Although evidence will not be received in this 
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case for the purpose of investigating the merits of the case, it may 
make a part of the transcript or return, for the purpose of shewing 
any fact necessary to sustain the jurisdiction. The character in 
which Low was proceeded against, abundantly appears from the 
whole of the return. It does appear to me, therefore, that every 
thing necessary to sustain the jurisdiction of the Commissioners, is 


apparent upon their proceedings. But whilst the charge of negli- 
gence sufficiently appears upon their proceedings, it remains to in- 
quire, whether negligence is a cause of suspension under the 7th 
Sect. of the Act of 1799; and this is made a distinct ground of ex- 
ception. ‘* Not sufficiently skilled, or shall become incapable of 
acting, or shall be negligent or misbehave in his duty to the Com- 
missioners.”” It has been supposed that the term “shall be negli- 
gent,” is confined like the expression, ‘‘ misbehave,”’ to negligence in 
his duty to the Commissioners; and that this neglect or misbeha- 
viour in his duty to the Commissioners, is to be construed by refer- 
ence to the definite ideas contained in the same section, viz: want 
of skill, and incapacity ; from which it would result, that the Pilot 
could not be suspended for negligence merely, but for negligence 
in his duty to the Commissioners, arising from want of skill or in- 
capacity, or to use the Janguage of counsel, ‘an obstinate and sul- 
Jen contumacy, amounting to a voluntary disqualification to act.” 
After the most critical examination I have been able to make, I 
have taken a different view of this section. By referring to Mar. 
& Craw. Dig. the punctuation will be found different from that in 
Prince. The member of the sentence “ shall be negligent,” is se- 
parated by a comma from the other member, “ misbehave in his 
duty to the Commissioners.” By referring to the oath in the 4th 
Sect. of the same Act, the Pilot swears that he will, from time to 
time, truly observe, fulfil and follow, to the best of his skill, ability 
and knowledge, all such orders as he shall from time to time, re- 
ceive from the Commissioners of Pilotage ; in addition to this, he 
also swears that he will well and truly execute, and discharge the 
business and duty of a Pilot in the said port &c. according to the 
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best of his skill and knowledge; and that he will at all times (wind 
and weather permitting,) use his best endeavors to repair on board 
all ships and vessels, that he shall conceive to be bound for, com- 
ing into, or going out of, the said port or harbor, and that appear 
to want a Pilot. Now to construe the expression “shall be negli- 
gent,”’ as restricted to his obedience of the orders of the Commis- 
sioners, when there are others equally important, and sworn du- 
ties, appears to me to be repugnant both to the spirit and letter of 
this Act. Why the summary remedy or punishment by suspen- 
sion should be given in the case of negligence in obeying some 
special orders of the Commissioners, and should be denied for 
the non-performance of an equally important duty which he 
has sworn to perform, that of boarding a vessel in want of a Pilot, 
seems to me unsupported by any good reason. From the relation 
which exists between the Commissioners and the Pilot, every ac- 
knowledged duty on the part of the Pilot in discharge of his busi- 
ness, as a Pilot, may be considered as a duty due to the Commis- 
sioners. The obligation to board a vessel in want of a Pilot, can- 
not be denied; it is specified among his sworn duties; the neglect 
to perform this duty is, in my view, a cause of suspension. It 
was suggested in the argument at the bar, that the Legislature had, 
to some extent, construed this 7th section, for as much as in the 
10th section it is declared, that to encourage Pilots, as much as 
may be, to attend the bars, all and every licensed Pilot, bringing 
any vessel safe from sea, shall have the preference of bringing such 
ship or vessel up and down the river, and to sea again, &c. It 
does not strike me, that the encouragement, which is here offered 
to the vigilance of the Pilot, in attending the bar, can be consider- 
ed as dispensing with punishment for the neglect of the duty. In 
other words, the offer of reward does not necessarily imply exemp- 
tion from punishment. It was also insisted that the Commission- 
ers themselves had so constructed the 7th section, because in the 
6th of the old, and 12th of the new rules of the board, is to be 
found a similar provision with that already referred to in the 10th 
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seetion of the act ; and because in the 7th of the old, and 13th of 
the new rules, it is declared, that the neglect of the Pilot to go on 
board a vessel, when required, shall be punished by forfeiture of 
double the amount of the Pilotage of such vessel. The first is 
subject to fhe answer given to the argument based upon the 10th 
section of the act. And as to the second, however forcible the 
argument may be, if the legislature had annexed the punishment 
of forfeiture of a given sum to the neglect or refusal to go on board 
a vessel, the Commissioners cannot legislate away the act of As- 
sembly, and it remains to enquire when the case shall arise, what 
effect can be given to this rule of the board. It was also contend- 
ed that the negligence, charged in this instance, is punishable under 
the 5th section of the act, and reference is made in support of this 
argument, to that part of the decision of this Court, upon a for- 
mer occasion,* which declared “that the neglect or refusal of a 
Pilot to board a vessel, when he can, knowing her to be in want 
of a Pilot, from the exhibition of signals or otherwise, if damage 
ensue to her on that account, will subject such Pilot to be proceed- 
ed against, according to the provisions of the 5th section of the 
act.’ But as it was then said, these two sections have in view, 
totally different objects; the one is between Master and Pilot; it 
is a remedy given to the Master for the recovery of damages, 
which he may have sustained in consequence of the refusal of the 
Pilot to do his duty; the right under this section exists only where 
damages have been sustained. The 7th section vests a controlling 
power directly in the Commissioners, over the Pilot, a part from 
any question of damages. It is again argued that the proceeding 
under the 7th section, being a criminal nature, must be by indict- 
ment, information, or action on the statute. The tribunal by whom 
this sentence has been past, is one not proceeding according to the 
course of the common law. The act under which they proceed, 
prescribes no method by which the powers delegated to them are 


to be carried into effect. There are certain principles, however, 





~ Supra, page 299. 
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recognized by all judicial tribunals in our country, founded upon 
the obvious dictates of justice, which must be observed. Among 
them are these: that the party accused must know with what he is 
charged, that an opportunity be afforded him to attend his trial, 
and make his defence; that a reasonable time be allowed him to 
prepare for that defence, that the means be afforded him to com- 
pel the attendance of his witnesses, and of cross-examining the 
witnesses produced againsthim. Yielding obedience, (as it seems 
to me they have done in this case,) to the restrictions thus imposed 
by the principles of natural justice, the Commissioners must be 
left to adopt their own. forms and mode of proceeding. An ex- 
ception is taken to the form of judgment. It is contended that 
the resolution of suspension, though in the nature of a judgment, is 


not a judgment. Upon this subject, the return discloses, that the 


evidence being closed, the chairman referring to the charge upon 


the docket as is herein before stated, propounded the question, 
“Is John Low guilty of the charge above laid and declared against 
him ?”? when the board decided that he was guilty. It was then, 
upon motion, resolved that the warrant or license of John Low, a 
Pilot of this port, be annulled and revoked, and that he be hence- 
forth totally suspended, and be deemed incapable to receive and 
take any fee, gratuity or reward, for the guiding or piloting any 
vessel or ship, inward to, or outward from, the port of Savannah. 
This, it is said, is nothing more than the opinion of the Court ; it 
is their determination and sentence, and not the sentence of the 
law ; that they should have proceeded, ‘ therefore, itis considered 
by the Court,” ideo consideratum est per curiam, whichimplies 
that the judgment is the act of law, pronounced by the Court after 
due deliberation. 3 Bl. Com. 396. Whatever strictness and tech- 
nical precision may have existed at one time, as to the forms of 
pleading and entering verdicts and judgments, the practice and 
tendency of the Courts have been, to relax that strictness, and to 
disentangle justice of those more formal fetters which impeded her 


march, without rendering her progress more certain. In our own 
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state, this has been carried very far by the legislative enactment 
of 1818, (Prince, 228)—which declares, that when there is a 
good and legal cause of action, plainly and distinctly set forth, and 
a copy in substance is served, that every other objection shall be, 
on motion, amended without delay or additional costs, and that no 
special pleading shall be introduced or admitted. It is true, the 
discretion of the Courts, on the subject of amendment is limited 
whilst the proceeding is yet in paper, and that after it becomes a 
record, it can only be amended by some of the statutes of jeofails. 
But it was admitted that the 16 and 17 Car. 2, ch. 8, had brought 
the cases upon verdicts, within the statutes of jeofails. A judg- 
ment, therefore, of defective form, entered in a civil case upon a 
verdict, would be clearly amendable, or in other words, the effect 
of the statute is to dispense with this nicety of form in relation to 
the judgment. It is difficult in my view, to find a reason why this 
strictness should be departed from, in regularly established tribu- 
nals proceeding according to the course of the common law, and 
should be dispensed with rigor and exactness to summary and ex- 
traordinary jurisdictions. And the rule, as I understand it, is pre- 
cisely the reverse. These tribunals are held with the utmost 
strictness, within the exact limits of the jurisdiction prescribed to 
them by Statute, but they are reviewed with the utmost liberality 
as respects regularity and form. Cowp. 19, Ld. Raymond, 80, 
and numerous cases in the different States. I have been consider- 
ing this point, assuming as true, the other exception made in con- 
nexion with it, that the office of a Pilot is a freehold ; that it vests 
such an interest in him, as cannot be taken away, but by regular 


judicial process. It does not appear to me, however, that the 
office of a Pilot isa public office: it is a private profession, trade, 
or calling, which the legislature has subjected to certain regula- 
tions and restraints; previously to which, any person who chose, 
might exercise the employment of a Pilot. The legislature by 
the act of 1799, have declared that such persons shall hereafter be 
chosen and licensed by the Commissioners, from their fitness and 
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competency to act as Pilots. When so licensed, they acquire a 
right in this pursuit, which doubtless is a species of property, be- 
cause a man’s trade or calling is his property. But the right which 
is here acquired, is subject to all the restrictions imposed by the 
act, and liable to be forfeited for any of the reasons specified in it. 
It is taken, subject to all controlling powers vested in the Commis- 
sioners by the act. In 2 Burr. 740, the judgment was, “‘ having 
taken the case into consideration, and fully weighed the same, said 
assembly did then and there order that the said T. I. B. W. should 
be removed and discharged from his said place and office of one of 
the capital Burgesses &c. and the said T. I. B. W. was then and 
there accordingly removed and discharged.” In 2 Burr. 727, it 
was then and there moved that the said &c, should be removed 
&c. therefore having weighed and considered the charge, they did 
then and there, discharge and remove. Numerous cases of this 
kind may be cited, where the judgment is only the resolution, 
order or sentence of the body acting. It has been adjudged in 
Connecticut, that a judgment by a justice of the peace, which an- 
swers the issue, and on which execution was granted, will not be 
reversed, because it did not say that the party should recover, and 
that execution should issue. 3 Day’s Cases, 502. So also a judg- 
ment of the County Court, declaring all the estate of defendant for- 
feited to the State of Connecticut, rendered on legal and regular 
process, and on due enquiry into the facts, cannot be considered as 
void, but is valid in law, till reversed, although the entry of the 
finding of the facts should merely state, “that the Court having 
heard evidence relative to the defendant’s going with the enemies 
of the United States, and considered thereof, are of opinion that the 
real and personal estate of the said defendant be, and the same is 
forfeit.” Allen vs. Hoyt, Kirby, 221. In the case in 6 Wheaton, 
127, whieh was cited at the bar for another purpose, the order of 
~ the County Court, as disclosed by the transcript, was ‘“‘on motion 
it is ordered, adjudged, and decreed.” This is only equivalent 


with, “It is resolved.” 
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Several of the exceptions go to the testimony. In consequence 
of the absence of some of the witnesses, as disclosed by the return, 
the meeting was adjourned to a further day, and for some reason 
not disclosed, the tinal decision, after taking testimony, was ad- 
journed to the then next regular meeting. The defendant was 
summoned each time; the first and third summonses stated the 
charge in the same manner; the second was for negligence of 
duty, in not boarding ship Helen Mar, in want of a Pilot, on the 
29th and 30th September last. It is objected, that these charges, 
being different, the evidence taken at one meeting, could not be 
read at another. There is some slight difference in framing the 
summonses, but the charge is substantially the same. It was one 
offence which was investigated throughout. Mr. Low attended the 
first and second meetings, and made no objection to the testimony ; 
and if improper evidence be admitted and not objected to at the 
time, the party is concluded; he is taken to have consented, gui 
tacet consentire videtur. But at the third meeting, which the de- 
fendant did not attend, the evidence of Fortescue, which had been 
taken at the second, was read over to a witness who was under ex- 
amination, and who confirmed it. This was certainly an irregular 
mode of proceeding. But the liberality extended to such tribunals 
as this, reaches as well the regularity, as the form of their pro- 
ceedings. The defendant had been regularly summoned; he 
might have been present if he would, and might have objected to 
the course pursued. Defect and informality in the evidence, is 
not always a good ground for a motion for a new trial, in Courts 
whose duty it is to proceed regularly. It is further objected that 
the Commissioners were bound to dispose of the case at the first 
meeting, and the power to adjourn is denied to them. The pow- 
ers essential to the fair and impartial administration of justice, are 
incidents of every Court. The right to adjourn, under peculiar 
circumstances, is sometimes essential to the attainment of justice. 


That a party is to be hurried to trial, unprepared, and without even 


an opportunity of procuring the attendance of his witnesses is so 
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pregnant with injustice, that I have considered the principle, which 
requires this opportunity to be afforded, as pervading and controll- 


ing the jurisprudence of our country; and yet it is to this extent 
that the position contended for, would lead us. It requires that 
the cause should have been decided at the first regular meeting, at 
which the defendant below was summoned to appear. Now, how- 
ever important it may have been to the defendant himself to obtain 
time, it could not have been granted him. If the right to adjourn 
exists for the convenience or even necessity of the defendant be- 
low, it must exist for any good and sufficient cause. At the ad- 
journed meeting the defendant attended, and was asked if he took 
any exceptions to the examination of testimony, on the ground of 
its being an adjournment of a regular meeting, to which he replied 
that he did not. I take it to be pretty well settled, that if a party 
appear and go to trial, it is a waiver of any objection to an ad- 
journment irregularly granted. There can, therefore, be no ob- 
jection to the adjourned meeting, and the cause was finally disposed 
of at the second regular meeting after the defendant had received 
his first summons. The argument deduced from the delay of jus- 
tice, in these summary jurisdictions, cannot be carried so far as to 


subvert justice. 


The Act of the Legislature of 1825, authorizes the Mayor and 
Aldermen of the City of Savannah, to elect Commissioners of Pilot- 
age. Certain of the Commissioners who sat upon the trial, were 
appointed by the Mayor and Aldermen by resolution. It is ob- 
jected that the election should have been by ballot; but I am in- 
clined to believe, that in the absence of any prescribed mode of 
election pointed out in the statute, this was a good exercise of the 
power conferred on the Mayor and Aldermen by the Legislature. 
Various exceptions go to the constitutionality of the Acts of the 
Legislature regulating pilotage, and assert their violation of the 
Constitution of this State,and of the United States. It is said that 
the Constitution of the United States vests in Congress the exclu- 
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sive right to regulate commerce, from which it is contended, flows 
the regulation of Pilots in sea-ports. But Congress has, expressly, 
by the Act of 1789, adopted the legislation of the different States 
upon this subject; still it is contended that whilst an existing law 
may thus be adopted, it is not competent to the Congress of the 
Union, prospectively to authorize the states to legislate npon a 
subject thus exclusively confided to Congress. But is it true that 
Congress has this exclusive power? The States do not legislate 
upon this subject, by virtue of authority derived from Congress ; 













they are found in the possession and exercise of the power, and 






they retain the right to legislate upon this subject within their own 





territories and over their own citizens. If Iam to consider myself 
as bound by the decisions of the Supreme Court of the U. States, 







upon questions in which the Constitution of the United States is 






involved, the only limit which would be put to the right of the 





States thus to legislate, within their territories and over their own 






citizens, would be, when such legislation interfered with, and was 






contrary to an Act of Congress passed in pursuance of the Consti- 
tution. (Gibbons vs. Ogden, 9 Wheaton 211.) In this instance 


there is no Act of Congress which can come into collision with the 







State legislation—the only Act which Congress has passed on the 





subject, being to adopt the Acts of the different States. 














The next and last exception which I shall consider, suggests the 
violation of the Constitution of the United States, and of that of 
this State, relative to trial by Jury. I might, perhaps, with great 
propriety, content myself by putting the further consideration of 
these exceptions upon the ground taken at the bar, that the Con- 





stitutional validity of a Legislative Act, by which a special autho- 
rity is delegated to Commissioners for special purposes, cannot be 
decided on, upon application for certiorari, or in any other sum- 
mary way. The case of Bullard vs. Bennett, (2 Bur. 775,) de- 
cides that the validity of a by-law cannot be questioned upon the 
return of a process, or in any summary way. This authority was 
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cited in a case brought up from the Mayor and Aldermen of the 
city of Savannah, some years ago, by a late learned member of 
our bar, distinguished for his soundness as a lawyer, who con- 
tended that if the validity of a by-law could not thus be questioned, 
a fortiori, the Constitutional validity of a Legislative Act, could 
not. I confess myself strongly impressed by the force of the rea- 
soning, then urged in support of the proposition. [State vs. Noel, 
1 Charlton’s Rep. 59.] 


I proceed, however, to remark upon this exception, that I do 
not consider the act, for which the defendant below was proceeded 
against, as a crime within the meaning and sense of the 2d section 
of the 3d article of the Constitution of the United States, or the 
6th article of the amendment thereto; nor as a criminal proceed- 
ing or prosecution embraced within any provision of the Constitu- 
tion of the United States; neither do I consider it violative of the 
7th article of the amendments of said Constitution. 


The Constitution of this State of 1798, declares, “ that trial by 
Jury, as heretofore used in this State, shal] remain inviolate.” In 
the Constitution adopted in 1777, and that in 1789, the expression 
‘‘heretofore used”? is omitted. As early as 1662, an Act was 
passed in this, then province of Georgia, for the regulation of Pi- 
lots, (Watk. Dig. 75,) from which the Act of 1799 seems to have 
been copied, with those alterations which the wisdom of the Legis- 
lature at that time dictated. In the 2d section of the Act of ’62, 
it was directed that the Pilot should be licensed by the Governor; 
and in the 6th section, that the Commissioners should apply to the 
Governor, to revoke, or annul the warrant or license, for the same 
causes which are pointed out in the 7th section, Act of ’99, as 
grounds of suspension. This Act continued in force, regularly 
revived, till 1783, when it was made perpetual. It is obvious, 
therefore, that the suspension of a Pilot for the very causes enu- 
merated in the 7th section, without trial by Jury, was known, 
used and practised in Georgia, anterior to the Revolution, that it 
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was the law of the land at the adoption of the Constitution, and 
that in the very succeeding year after its adoption, the Legisla- 
ture, with this provision of the Constitution staring them in the 
face, passed the Act of 1799, which did no more in this regard 
than transfer the power of suspending from the Governor to the 
Commissioners. I am aware of the argument which has. been 
sometimes used, that the trial by Jury being a common law right, 
all summary jurisdictions, newly created and unknown to the com- 
mon law, which go to take away or abridge the trial by Jury, are 
infringements of the rights of the people. In England where this 
eommon law right exists, and from whence it was originally de- 
rived to us, various jurisdictions of this kind exist, not sanctioned 
by the common law, but resting upon statute ; and apart from the 
Act in question, very many such jurisdictions existed, and were in 
use in this State, anterior to the Revolution and at the time of the 
adoption of the Constitution. 'The argument would lead us to the 
abolition of all these, since the only summary jurisdiction which 
may be considered as fairly sanctioned and recognized by the 
common law, is that of Justices of the Peace. The proceedings of 
these inferior judicatories, have at different times, and under vari- 
ous Circumstances, passed in review before the Superior Courts of 
the State. A contemporary exposition of the Constitution, prac- 
tised and acquiesced under for a period of years, fixes the construc- 
tion, and the Court will not shake or controlit. So also, it isa 
sound principle, that where there is doubt upon the Constitution- 
ality of a law, the law ought to be sustained: it should be a clear 
case in which a. Jaw is declared unconstitutional. When I reflect, 
that jurisdictions of this sort have been found necessary in all 
countries; were established and used in Georgia previously to, 
and at the time of adopting the Constitution ; that the Act in ques- 
tion was passed the following year, and probably by many of those 
who framed the Constitution, and are to be presumed best ac- 
quainted with its meaning ; that those jurisdictions have ever since 
been acquiesced in by the people, and acted upon; that by declar- 
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ing this Act unconstitutional, the whole of these summary jurisdic- 
tions, (except so far as they exercise the powers of Justices of the 
Peace,) must at once be swept away, however useful and impor- 
tant they may have been found, I confess myself unprepared so 


to pronounce it. 


Having given to this case the patient investigation which the 
proper construction of this statute seemed to require, and which 
was demanded by the learning and research displayed in the argu - 
ment, I feel myself constrained, as the result of my best reflec- 
tions, to pronounce upon these proceedings a judgment of afirm- 


ance, and it is accordingly so ordered., 
Judgment affirmed. 


Jno. C. Nicout, for plaintiff—M. H. McA.uister, for defend- 
ant. 
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Exvias B. Crane vs. James S. Buttocu. 


Motion for new trial. 


Where the Jury, acting under the charge of the Judge, base their verdict upon a point not in 
issue, a new trial will be granted. 
Secus, if substantial justice has been done by the verdict. 


To support a collateral undertaking to answer for the debt, &c. of another, made subsequently 
to the original agreement, there must be some new consideration shewn, growing out of, or 
having reference to such original agreement. 

R. a feme covert, drew her draft in favor of C. on B. who accepted the same, payable when in 
funds. After this acceptance, J. S. B. the trustee of thejdrawer’s separate property under a 


deed of marriage settlement, wrote upon the draft, “I will have this paid out of the next 


crop,” and signed his name as Trustee. On action of assumpsit brought by C. against J. S. 


B. upon this promise, held, that there was no consideration for the promise, that the case was 
within the provisions of the statute of Frauds and Perjuries, and that the action was not main- 


tainable. 


By LAW, Judge. 


THE facts of this case are briefly these: Mrs. Rutherford, a feme 
covert, drew her draft on T. Butler & Co. in favor of the plain- 
tiff, which was accepted by Butler & Co. payable when in funds. 
Subsequently to this acceptance, Bulloch, who was the trustee 
of the drawer’s separate property under a deed of marriage set- 
tlement, wrote upon the draft, ‘I will have this paid out of the 
next crop,” and signed his name as trustee. The Jury upon 
the trial of the appeal, returned a verdict for the defendant; and 
now a motion for a new trial is made, founded principally upon 
the following grounds.—That the presiding Judge misdirected 
the Jury in relation to the right of the defendant to resort to the 


trust property, in the event of a recovery against him in this ac- 


tion. 


That the Jury under the influence of that instruction, grounded 


their verdict upon a point not in issue. 


And because the signature of the defendant, as trustee, showed 


the consideration of his promise. 
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I remark, that the Jury had been generally charged in the case 
by the Court; that they had retired, and after having been in their 
room some time, returned into Court, and requested the instruction 
which is now made a ground for this motion. The right of the 
defendant to resort to the trust property for indemnity against any 
loss he might sustain, in consequence of the foregoing undertaking, 
it seems to me, could only have relation to this case, so far as it 
might serve in aiding to make out a consideration to support the 
promise of the defendant, as by shewing some special] contract to 
indemnify, a bond of indemnity taken, or the possession of the pro- 
perty, or funds passed at the time to the defendant, or permitted 
to be retained by him. Resting as the right must do in this case, 
from the testimony upon general principles, I acquiesce in the sug- 
gestion that it was a point not in issue. And therefore, without 
enquiring into the correctness of the instruction given, I would at 
once grant a new trial, were it not that I believe substantia] justice 
has been done, and that, according to law, the same verdict ought 
to be rendered again if a new trial were granted. I proceed to 


state the reasons for this opinion. 


Whatever diversity of sentiment may have existed as to the ne- 
cessity of shewing a consideration where the collateral underta- 
king of a third party is simultaneous with, and forming a part of 
the original transaction ; the weight of authority in England and in 
this country affirms the doctrine, that some further consideration 
growing out of, or having respect to such original liability, must be 
shewn, where the collateral undertaking is not connected in point 
of time with the original agreement, but made subsequently there- 
to. This doctrine is in fact acquiesced in by the counsel for the 
plaintiff, who based himself at the trial upon that count in the de- 
claration which averred a consideration growing out of the charac- 
ter and relation of the defendant, as trustee, and who now contends 
for a new trial, because he says, the signature of the defendant, as 


trustee, shewed the consideration of his promise. The only en- 
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quiry then, is whether such consideration has been shewn as will 
support this promise. The whole case comes to this: Whether 
the fact that Bulloch was trustee of the drawer and signed as such, 
is or is not a sufficient consideration for his promise. What is a 
consideration that will support an assumpsit? It is said to be 
either an immediate benefit to the party promising, or a loss to the 
person to whom the promise was made. A benefit to the defend- 
ant, or a prejudice to the plaintiff. Ch. J. Marshall says, ‘‘it is 
not absolutely necessary that a benefit should accrue to the person 
making the promise. It is sufficient that something valuable flows 
from the person to whom it is made, and that the promise is the 


inducement to the transaction. ( Violett vs. Patton 5, Cranch 150.) 


It is, I think, extremely difficult to lay down any concise defini- 
tion, or general rule, sufficiently comprehensive to embrace the 
variety of obligations, from which a sufficient consideration may 
spring for a promise. Lord Mansfeld, (in Hawkes vs. Saunders, 
Cowp. 290,) said of the definition I have first given here, that it 
was quite too narrow, and that the existence of a legal or equitable 
duty is sufficient for a promise. Mr. J. Buller says, ‘ the true 
rule is, that wherever a defendant is under a moral obligation, or 
is liable in conscience and equity to pay, that is a sufficient consi- 
deration.’’ ‘Taking this case upon the most enlarged view, it does 
not appear to me that there was any moral obligation on the part 
of Bulloch to pay this draft. There was no equitable liability. 
He was not a trustee for the plaintiff, and if this draft be consider- 
ed in the nature of an appointment by the feme, it was not direct- 
ed to him, and gave him no authority to dispose of her funds under 
his control. If Bulloch could have been considered as trustee for 
the plaintiff, then he would be under an obligation to pay, from 
which a new consideration personal to himself would arise, and 
the case would have nothing to do with the statute. Such was the 
case of Williams vs. Leper, (3 Burr. 1886,) a broker to sell for 
the benefit of the creditors, and Williams, the plaintiff, whose te- 
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nant Taylor had been distrained for rent. Lord Mansfeld said, 
‘the plaintiff enters to distrain, he has a legal pledge in his custoe 
dy. The defendant agrees ‘that the goods shall be sold, and the 
plaintiff paid in the first place.’ The goods are the fund. The 
question is not between Taylor and the plaintiff. The plaintiff had 
a lien upon the goods. Leper was a trustee for all the creditors, 
and was obliged to pay the landlord who had the prior lien.” Mr. 
J. Wilmot in this case remarks, ‘‘ Williams, the plaintiff, is in 
possession of the goods, having entered with intent to distrain 
them. Leper was the agent for the creditors. He makes this 
promise, in order to discharge the goods of this distress. I con- 
sider this distress as being actually made. If you will quit the 
goods and disincumber the fund, I will pay you.”” Mr. J. Yates 
says, “he undertakes to pay this, in all events, peremptorily and 
absolutely.*’ So too, in the case of an executor who having receiv- 
ed assets, in consideration of such assets, promises to pay the le- 
gatee. Lord Mansfield, in Hawkes vs. Saunders, (Cowp. 290,) 
says, he receives the money as a trust or deposit to the use of the 
legatee. He ought to assent if he has assets. He has no discre- 
tion or election. He returns what belongs to the legatee, and 
therefore owes him the amount. The defendant having a full 
fund to pay the demand which the plaintiff had a right to recover, 
if he pleased, he in consideration of that fund promises to pay. I 
cannot think that this is not a sufficient consideration. And he 
distinguished this case from Rann vs. Hughes, (7' Term Rep. 350,) 
in which there were no assets, and where Ld. Ch. Bar. Skinner 
who delivered the opinion of the Judges, says, the declaration 
states that the defendant being indebted as administratrix pro- 
mised to pay when requested, and the judgment is against her 
generally. The being indebted is a sufficient consideration to 
ground a promise, but the promise must be co-extensive with the 
consideration, unless some particular consideration of fact can be 


found here, to warrant the extension of it against the defendant in 
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her own capacity. No sufficient consideration occurs to support 
this demand against the defendant in her personal capacity; for 
she desires no advantage or convenience from the promise here 
made. Inthe case before me, as I have already said, Mr. Bulloch 
was not the trustee of the plaintiff. He held no funds which it 
was his duty to pay to the plaintiff. He derived no advantage or 
convenience from his undertaking; there was no forbearance ; 
the plaintiff had no lien upon the property, and had it even been in 
posession of the trustee, he could not have divested him of that po- 
session. In Keech vs. Kennegal, (1 Ves. 125,) Lord Hardwicke 
says, at law, if an executor promises to pay a debt of his testator, 
a consideration must be alleged, as of assets come to his hands ; 
or of forbearance ; or if admission of assets is implied by the pro- 
mise ; otherwise it will be but nudum pactum. If Bulloch had 
been in possession of the crop at the time of the promise, and if 
that possession be implied from the terms of the promise, still 
there was no moral duty or obligation resting upon him to dis- 
charge this debt to the plaintiff, for whom he did not receive the 
property in trust—the only principle upon which the decisions go 
in the case of executors. But Bulloch does not promise to pay 
peremptorily and absolutely in all events, as in the case referred 
to; it is a promise to pay out of the next crop, and in his charac- 
ter as trustee, making as it seems to me, in the absence of all per- 
sonal consideration, the receipt and contro] of the crop a condition 
upon which his liability was to depend. Lord Hardwicke, in the 
case just referred to, says, even with regard to executors, ‘‘ pro- 
mises by executors to pay the debt of their testator must be under- 
stood with reference to assets, otherwise men might be drawn in.” 
I have already remarked, that there was no benefit to Bulloch 
which appeared in this case—that there was no moral obligation, 
or equitable liability upon him to pay this debt, and it remains to 
observe that it does not appear that any prejudice accrued to the 
plaintiff, or that any thing valuable flowed from him, which was 
induced by the promise. It is obvious, therefore, that there is no 
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new distinct independent personal consideration for this promise 
which could take it out of the statute of frauds. The case falls 
within that class of cases to which I have referred, of a promise 
made subsequently to the original transaction, and therefore re- 
quiring under the operation of the statute of frauds, some further 
consideration to be shewn, having an immediate respect to the 
original subsisting liability. The only consideration shewn here, 
is the fact, that Bulloch acknowledges himself to be the trustee of 
the drawer’s separate property. This as has already been shewn, 
imposed no obligation upon Bulloch to pay this draft, and is con- 
sequently no consideration at all. 


I believe that upon the trial of this case too much was left to the 
Jury, that the case is plainly with the defendant upon the law, and 
the motion for a new trial is therefore refused. 


Motion denied. 
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Rosert Forsytnu vs. Horatio Marsury. 


Fi. Fa. Levy on land and claim interposed by Mulford Marsh. 


A judgment in Georgia constitutes a lien from its date on all the property of the debtor, and is 
constructive notice to all the world. 


And this lien is effectual against all subsequent claims to the property derived from and thro’ 
the debtor. 


Quere, if such lien is retained on property of debtor sold under a junior judgment, or attaches 
itself solely on the proceeds of the sale. 


The words “‘ ex post facto laws” are to be applied exclusively to criminal law. 


A State law which impairs the obligation of a contract, made prior to its passage, is unconsti- 


tutional and inoperative. 


And it is equally so, whether the contract exists in its original shape, or has been merged in a 
judgment. 


A statute of limitations to be constitutional and operative, must give an allowance of time iz 
Suturo, to commence the action. e 


A law which prohibits a levy on a portion of the debtor’s property, previously subject to an ex- 


isting judgment, is unconstitutional, as it impairs the obligation of a contract. . 


Quare, if a statute which acts retrospectively and divests a vested right, but does not impair 


the obligation of a contract, be absolutely void 


A statute should be construed, (if consistent with its general scope,) so as to give it a prospec- 


tive operation, where a contrary construction would divest a vested right. 


The Act of 19th December, 1822, which protects the property of the debtor from levy under a 
judgment, where such property for a definite period, had been in possession of a purchaser 
for reasonable compensation, and without actual notice of such judgment, may properly be 


construed so as to refer only to levies founded on judgments obtained since its passage. 
Such statute introduces a new rule of law, and is not declaratory of the old. 


A claimant in a claim case is confined to his own right, and cannot set up an outstanding title 
in a third person, to defeat the levy of plaintiff. 


Where substantial justice has been done by the verdict, a new trial will not be granted, although 
there may have been error. 


By LAW, Judge. 


THE questions which I am called upon to adjudicate in this case, 
as made upon the motion of the plaintiff in execution for a new 
trial, are two fold, viz: 1st, the validity and construction of the 


Act of the Legislature of Georgia, passed in 1822, (Foster’s 
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Dig. 162,) entitled an Act to amend the 26th section of the ju- 
diciary act of 16th December, 1799, (Prince’s Dig. 211,) and 
also to prevent a fraudulent enforcement of dormant judgments; 
2dly, whether a claimant, in a claim case, under the statutes of 
Georgia, 1799, (Prince 213,) and 1821, (Foster 155,) can pro- 
tect himself, or defeat the plaintiff’s right to levy and sell, by 
resorting to an outstanding title in a third person, not a party to 


the issue, and with whom he claims no privity. 


1. Then, the validity and construction of the Act of 1822. 


It is a principle of the English law that lands are bound from the 
time of the judgment, so that execution may be of these, though the 
party alienes bona fide before execution sued out. The remedy 
afforded the judgment creditor however by the common law, 
merely enabled him to hold the land in trust until the debt was 
discharged by the receipt of the rents and profits. In 1732, was 
passed the statute 5 George II., c. 7, which made lands &c. within 
the English colonies, chargeable with debts and subject to be dealt 
with on execution, precisely as personal estate. The various sta- 
tutory provisions in England, in favor of purchasers, are super- 
ceded by our own legislation. By the Act of 1789, (Watk. Dig. 
391,) all the property of the defendant in execution, was bound 
from the signing judgment. By the Act of 1792, (Watk. Dig. 
481,) all the property of the defendant was bound from the day of 
signing judgment. Thencame the Act of 1797,( Watk. 630, Mar. 
§ Craw. 280,) all the property bound from the day of obtaining 
the first verdict. And lastly, the Act of 1799, which bound all the 
property from the signing the first judgment. It is not apprehend- 
ed, that the statute of 5 George II., c. 7, just referred to, touches 
the question of lien ; it only enabled the land to be sold absolutely 
as personal property, but the execution had relation back, so as to 
bind from the judgment. The execution under which the levy is 
made, was issued upon a judgment recovered in 1791. Whether 
we look to the English law, or to the various statutes of Georgia 
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upon this subject, it is manifest that the judgment creditor in Geor- 
gia, acquired a lien upon all the property of his debtor in lands, as 
well as personal property. The nature and character of the in- 
terest thus gained by the creditor in the debtor’s property, the 
duration and continuance of the lien, and its effect npon the subse- 
quently acquired interest of third persons, as alienees, mortgagees, 
and junior judgment creditors deserve our consideration. It is not 
an absolute right in the property itself which the creditor obtains 
by his judgment. The legal title is not transferred from the debt- 
or to the creditor. He has, however, a special interest, which al- 
though indefinite in extent, may be rendered definite by a levy; 
an equitable interest which is perfected by the sale, the Sheriff’s 
deed completing the transfer of the property itself, and conveying 
the legal title. The master of the Rolls in Brace vs. Duchess of 
Marlborough, (2 Pee: Williams, 491,) says, a judgment creditor 
has no right to the land, he has neither a jus in renorad rem. All 
that he has, is a lien upon the land. The Supreme Court of the 
United States, (in Conard vs. Atlantic Insurance Company, 1 
Pet. S. C. Rep. 443,) say, it is not understood that a general lien 
by judgment on land constitutes per se a property or right in the 
land itself. It only confers a right to levy on the same to the ex- 
clusion of other adverse interests subsequent to the judgment ; and 
when the levy is actually made on the same, the title of the credi- 
tor for this purpose relates back to the time of his judgment, so as 
to cut out intermediate incumbrances. He has no jus in re, but 
a power to make his general lien effectual, by following up the 
steps of the law and consummating his judgment by an execution 
and levy on the land. Thus, whilst the creditor acquires no abso- 


lute property in the estate of his debtor, he has an interest which 
is capable of being defined, and which cannot be defeated, save by 
some act of the party himself, by which it shall be lost or displaced. 
By pursuing the means pointed out to him by law, he is capable 
of converting his general lien into a specific titie, which relating 
back to the date of his judgment, must prevail over all subsequent- 
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ly acquired adverse interests and rights; and thus, this lien affords 
complete security against subsequent purchasers and incumbrances. 
Before this is done, the debtor having the legal title, it is true, may 
sell or incumber the property, but whoever takes‘it, must hold it 
subject to the lien, which lien growing out of matter of record is 
constructive notice to all the world. A purchaser can acquire no 
other rights than those which were vested in the seller, in whose 
shoes he stands. So if the property be levied on by a junior judg- 
ment; it is still subject to the lien of the elder judgment. In the 
language of Ch. J. Marshall, “the circumstance of not proceed- 
ing upon an elder judgment, until a subsequent lien has been ob- 
tained and carried into execution, will not displace the prior lien.” 
(Rankin, et. al. vs. Scott, 12 Wheat. 179.) Both these cases in the 
U. S. Supreme Court establish the position, that a purchaser undera 
junior judgment, at public sheriff’s sales, would hold the property 
subject to the lien of the elder judgment. I forbear the expression of 
an opinion on this point, the practice with us, (at least in the Eastern 
Circuit,) having been to allow the senior creditor to claim the pro- 
ceeds of sales.* But in either event, the rights of the elder judgment 
creditor would be protected. It remains to observe that there being 
no limited period for the termination of this lien, itis indefinite in its 
duration and continuance—and being thus perpetual, can only be 
discharged by payment and satisfaction of the debt, or as before 
remarked lost or displaced by some act of the party himself. 


It results from this view of the subject, that at the passage of 
the Act of 1822, the plaintiff in execution had a lien upon the pro- 
perty of the defendant, which followed it into the hands of purcha- 
sers, which was not barred by any statute of limitations, and which, 





* A purchaser at Sheriff’s sales under a judgment, does not take the land subject to a previ. 
ous judgment, obtained against the former owner of the land, unless it was sold expressly, sub- 
ject to such prior judgment. The proceeds are distributed, however, according to the priority 
of the liens. Commonvwealthvs. Alexander, (14 Serg. §& Rawl. 257.) U.S. vs. Mechanics? 
Bank, (Gilpin’s Rep. 57.)—( Ed.) 
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consequently, could not be divested or defeated by any sale or 





transfer from the defendant in execution. The application of the 






statute of 1822 to the case before me, requires a construction by 






which it is made to retrospect, and by giving it operation anterior 






to its passage, to divest and take away from the plaintiff, this vest- 






ed right and interest, which, as has just been shewn, had been ac- 






quired under the then existing laws of the State. 










1. The enquiry for us is, whether there is any provision in the 
Constitution of this State, or of the United States, controlling and 






inhibiting retrospective legislation affecting vested rights in civil 





matters. 










2. Whether apart from any express inhibition in the Constitu- 


tion there be any universally admitted principle of natural right 





and justice, possessing a restraining influence over the Legislature 






and amounting to absolute prohibition to pass any law violative of 
its dictates. 






3. Apart from the idea of absolute prohibition, we will consider 





the effect of such a principle upon the construction of a statute, 





where there is room for construction. 













4. How far the act under consideration may be viewed as mere- 


ly declaratory, and therefore susceptible of the construction main- 





tained by the claimant. 







In the Constitution of the United States it is declared, that no 
State shall pass any ez post facto law, or law impairing the obli- 





gation of contracts. In the Constitution of the State of Georgia, 






it is said no ez post facto law shall be passed. 






These words er post facto, as defined by Blackstone, (1 vol. Com. 





46,) and as understood and explained by all the judicial tribunals 
both State and Federal, have been so universally applied to crim- 







inal in exclusion of civil law, that however just and necessary the 





extension of their sense and meaning, to embrace the latter, might 
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seem to me, I could scarcely feel myself at liberty so to adjudge.* 
It is true, that in a late case an enlightened Jurist upon the bench 
of the Supreme Court, United States, (Mr. Justice Johnson in 
Satterlee vs. Matthewson, 2 Pet. S. C. Rep. 414,) very decidedly 
expressed a different opinion, and has appended a valuable note 
containing some useful research and learning upon the subject at 
the end of the 2d vol. Peters’ Rep. Yet the decision of that 
Court as made in the case of Calder and wife vs. Bull and wife, 
(3 Dall. 386,) stands unchanged and has never been renounced by 
the Court, and it will, I presume, control the meaning of these 


words so long as it does remain. 


No State shall pass any law impairing the obligations of con- 
tracts. However in the interpretation of these words, the most 
distinguished Jurists of our country have differed, when consid- 
ering their effect in restraining the enactment of laws, which 


would, prospectively considered, impair the obligation of con- 
tracts, (as an insolvent law which discharges the future acquisi- 
tions of the debtor,) all have concurred in their entire efficacy. to 
prevent such laws from operating upon contracts made before the 
passage of the law. If it shall appear, therefore, that the obliga- 
tion of this original contract, although the contract itself be merged 
in the plaintiff’s judgment, would be impaired by the construction 
contended for by the claimant, then it is obvious that the Legisla- 
ture could not in the most direct terms pass such a law, and as a 
necessary consequence the Courts would not be authorized so to 
construe it, if it were susceptible of any other construction, by 
which the Act could be maintained. I say notwithstanding the 
contract itself be merged in judgment, for although it has been 
decided that a judgment is no contract, (Bidleson vs. Whytel, 3 





* Calder vs. Bull, (3 Dall. Rep. 336.) Fletcher vs. Peck, (6Cranch. 138.) Ogden vs. Saun- 
ders, (12 Wheaton 266. Satterlee vs Mathewson, (2 Peters U.S. Rep. 380.) Watson, et 
al. vs. Mercer, (8 Pet. S. C. Rep. 110.)—( Ed.) 
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Burr. 1548,) yet the expression in the Constitution is not to impair 
the contract, but its obligation. And this obligation, according to 
all the Judges of the Supreme Court of the United States, means 
the legal obligation as contradistinguished from the moral, or it is 
the liability to pay and to perform, which the law at once imposes 
as consequent upon the contract. Now whatever shape the con- 
tract may assume, the obligation remains until it is actually dis- 
charged, or until the law will imply its discharge from circumstan- 
ces. Any law, therefore, which impairs not the original contract, 
but this obligation, whether the contract remains in its original 
shape, or has been merged in a judgment, it seems to me, ought to 
be considered, as within the operation of this provision of the 
Constitution. And indeed upon the other view, the Constitution 
would be no protection, since a man would be compelled to carry 
his contract into judgment before he can enforce it. But how is 
this obligation impaired? Neither the original contract, nor the 
judgment is nullified, or rendered void. It will be recollected that 
at the passage of the Act of 1822, under consideration, the plain- 
tiff in execution had, by virtue of his judgment, a lien upon ail the 
property of the defendant, that this lien followed the property into 
the hands of a bona fide purchaser for valuable consideration, he 


being bound by the constructive notice afforded by the record of 


the judgment ; that it continued to exist for an indefinite period of 
time, there being no limitation to bar it; in short, that the right of 
the plaintiff in execution to levy upon and sell the property of the 
defendant, although in the hands of a bona fide purchaser, was a 
perfect and a vested right, which could only be divested by satis- 
faction of the debt or some act of the party claiming it. The Act 
in question construed, so as to apply to this case, would prevent 
the enforcement of the judgment upon such portion of the defend- 
ant’s property as had been sold to a bona fide purchaser, in whose 
possession it had remained for seven years, although such posses- 
sion had been accomplished before the passage of the law. This 
law may be considered as a statute of limitation, which operates to 
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bar a judgment—for, whilst it quits the possession of the purcha- 
ser, it takes away from the judgment creditor the right to levy and 
sell. Itis again, the suspension or denial of the remedy in toto 
upon a certain portion of the debtor’s property, or what is in ef- 
fect the same, it is the exemption of a part of the debtor’s pro- 
perty from its liability to the payment of the judgment. Viewed 
as a statute of limitations, there is nothing to prevent the Legisla- 
ture from fixing a time within which a judgment shall be enforced, 
as well as to pass any other act of limitations. But then, to make 
any statute of limitations constitutional, there must be an allow- 


ance of time in futuro to commence the action in the one case, or 
enforce the judgment in the other. Such statutes are then no- 
thing more than a new rule of evidence which the Legislature 
have a right to impose. Butif there be no allowance of time 
within which to enforce existing and vested rights, after the pas- 
sage of the law, the effect is as completely to destroy the right, as 


if the contract were annulied or the judgment rendered void. 
Whilst the right to regulate the remedy in its own Courts, must 
be incident to each State, who may modify and change it as the 
welfare of society may require, and whilst as a consequence of 
this, a law, changing or affecting the remedy only, is not consid- 
ered as impairing the obligation of the contract, yet an absolute 
denial of the remedy amounting to an exemption of any portion of 
the property must necessarily impair the obligation of the con- 
tract. The distinction has often been asserted between a law 
changing or modifying the remedy only, and a law which so com- 
pletely takes away the remedy as to destroy the right. In the 
great case of Ogden and Saunders, (12 Wheat. 213,) one of the 
Judges says, ‘¢a law which in any shape exempts any portion of a 
man’s property, must impair the obligation of the contract.” Ob- 
viously if you take away the means of enforcing the contract, the 
power of coercion, the legal obligation is gone. The act in ques- 
tion not only takes away the right to enforce the judgment upon 
the specific property, but it actually and in direct terms confers an 

















332 SCRIVEN SUPERIOR COURT. 


{Robert Forsyth vs. Horatio Marbury J 


adversary right, by vesting it absolutely in the purchaser dis- 
charged of the lien. In the view which I take, therefore, upon 
this subject, the act under consideration is not susceptible in con- 
sistency with the Constitution of the United States, of the con- 
struction maintained by the claimant. If I am correct here, it 
would be unnecessary for me to do more than enquire whether the 
act be susceptible of a construction which might stand with the 
Constitution. But there are other considerations equally decisive, 
in my estimation, in rejecting the construction sought for. I pro- 


ceed, therefore, to observe, 


2. That the application of this statute to the present case, it has 
been seen, depends upon a construction which causes it to retros- 
pect so as to take away a vested right. What is a vested right? 
One of the Judges of the Supreme Court, says, it is when a man 
has the power to do a certain action, or to possess certain things, 
according to the law of the land. It has been shewn that under 
the existing laws, at the time, the plaintiff in execution had acquir- 
ed a right to levy upon and sell the property of the defendant, and 
thus to convert it, or its proceeds to his own use, in exclusion of 
every person in the world. Theconstruction desired, takes away 
this existing right and imposes an absolute disability. In Dr. Bon- 
ham’s case, (8 Rep. 118,) Lord Coke says: “It appears in our 
books, that in many cases, the common law will control acts of 
Parliament, and some times adjudge them to be utterly void; for 
when an act of Parliament is against common right and reason, or 
repugnant or impossible to be performed, the common law will 
control it and adjudge such act to be void.”” Perhaps more than 
a century and a half has elapsed since an English bench of Judges 
has ventured ‘to declare an act of Parliawent void, for being un- 
constitutional or against the principles of common right and rea- 
son. This is the genius of the government, the absolute suprem- 
acy and omnipotency of Parliament. With us the separation of 
the different departments of the government, with their respective 
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rights and powers, being defined by a written constitution, are 
better understood. There are acts which the Legislature cannot 
do, although not expressly prohibited by the constitution. An 
act of the Legislature, contrary to the great first principles of the 
social compact, cannot be considered a rightful exercise of legis- 
lative authority. In a late case, ( Wilkinson vs. Leland, 2 Pet. S. 
C. Rep. 658,) the Supreme Court of the United States say, “we 
know of no case in which a legislative act to transfer the property 
of A. to B. without his consent, has ever been held a constitution- 
al exercise of legislative power in any State of the Union. On 
the contrary it has been constantly resisted as inconsistent with 
just principles by every judicial tribunal, in which it has been at- 
tempted to be enforced.”” Such a case, I remark, and others 
which might be enumerated, are so palpably unjust, that it shocks 
the common sense of every man, and leads to the conviction, that 
under such legislation, there would be an end of private property. 
Yet to determine upon the particular cases as they arise, which 


are obnoxious to these principles, is so delicate an exercise of au- 


thority, and the intrinsic difficulty of applying rules of consiruc- 


tion to the Constitution so as to embrace cases within its spirit and 
equity, though not within its letter, so great, that I forbear to de- 
cide, as it certainly is not necessary I should decide in this parti- 
cular case, that a retrospective act which takes away a vested right, 
but which cannot be construed to come within the provision of the 
Constitution as to contracts, is absolutely void.* But I am pre- 
pared to decide under the third point proposed—That wherever an 
act is susceptible of a prospective operation which, although not 
favoured by the exact letter, may yet well stand with the general 
scope of the statute, it shall be so construed, rather than retroact, 





*“ Retrospective laws which do not impair the obligation of contracts, or partake of the cha- 
racter of ex post facto laws are not condemned or forbidden, by any part of the Constitution of 
the United States.” (Satterlee vs. Matthewson, 2 Pet. S. C. Rep. 413.) ( Watson vs, Mercer, 
8 Pet. S.C. Rep. 110,S. P.) But see 3 Kent’s Com. (3d edit.) 455, and cases cited in note (d,) 


—(Ed.) 
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so as to take away a vested right. The rule established in Eng- 
land from the earliest history of the common law, as derived from 
Bracton and Coke is to limit the operation of the statute to the 
passage of the law; behind this period it may not retrospect. 
This is the sound rule of construction where there is room for 
construction. Nova constitutio futuris formam debet imponere, 
non preteritis, (6 Bac. Ab: 370.) The King’s Benchin England 
would not construe the statute of frauds and perjuries so as to 
take away an action brought after the period designated in the 
statute upon a pavol promise made before. (1 Helmore vs. Shuter, 
or as it is called in some of the books Gillmore vs. Shuter, 2 
Show. 17. 2 Mod. 310. 1 Freem. 466. 2 Lev. 227. 2 Jones, 
108. 1 Vent. 330.) The same principle was again recognized 
upon another statute, by Lord Mansfield, (4 Burr. 2460.) The 
Supreme Court of the United States in 1804, (Ogden vs. Black- 
ledge, 2 Cranch. 277,) decided that a statute could not be constru- 
ed retrospectively so as to take away avested right. In 1811 was 
decided in New-York the case of Dash vs. Van Kleeck, (7 John. 
Rep. 477,) which will be found an interesting case upon this sub- 
ject from the enlarged and full view taken of it by the Judges. It 
was decided by a majority of the court, that an Act of the Legisla- 
ture is not to be construed retrospectively so as to take away a 
vested right. In Ogden and Saunders, (12 Wheat. 213,) the 
Judges speak of retrospective laws as oppressive, unjust and ty- 
rannical, and as such, condemned by the universal sentence of ci- 
vilized men. I am not authorized to impute to the Legislature a 
violation of principles so often and so solemnly advanced ; princi- 
ples which lie at the foundation of the rights of private property, 
and which are “alike dear to freedom and to justice.” It remains 
to enquire whether the statute under consideration be susceptible 
of a construction which will releive it from this imputation. Sta- 
tutes are not always to be construed according to the letter. Ge- 
neral expressions may be some times restrained; and the statute 
made to bear a construction reasonable and convenient, and com- 


porting with the probable intention of the Legislature. 
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The act of 1822, Sec. 4, provides, “that no judgment shall be 
enforced by the sale of any real or personal estate which the de- 
fendant may have sold and conveyed to a purchaser, for a reason- 
able consideration, and without actual notice of such judgment, 
Provided such purchaser or those claiming under him by such sale 
and conveyance, as aforesaid, shall by virtue of such sale and con- 
veyance have been in peaceable pussession of such real estate 
seven years, and of such personal estate four years before the levy 
shall have been made thereon.” By the statute of frauds and per- 
juries, it was enacted that from and after the 24th June, 1677, no 
action should be brought to charge any person upon any agreement 
&c., unless such agreement be in writing. Here it will be ob- 
served, the words are positive, no action shall be brought. This 
statute too has ever had the most liberal construction; yet as we 
have seen in the case of Gillmore vs. Shuter, though the action 
was brought subsequently to the 24th of June, 1677, the statute 
was held inapplicable, because the promise had been made before 
the passage of the Act. The Act of New-York, 1810, concerning 
escapes, enacts, that nothing contained in the Act relative to gaol 
and gaol liberties shall be so construed, as to prevent any Sheriff 
in case of escapes, from availing himself as a common law, of a 
defence arising from recaption, &c. Judge Spencer (in Dash vs. 
Van Kleeck, 7 John. Rep. 486,) says, this act does not in terms 
notice suits then existing, or escapes which had then taken place ; 
but it does what is tantamount. And yet the court decided, that 
it could not apply to an escape which had previously occurred. 
But the case which is most in point with that under consideration, 
is the case of Society, Gc. vs. Wheeler, (2 Galhson, 141.) It 
was declared by the third section of an Act of the State of New 
Hampshire, ‘“‘ That when any action shall be brought against any 


person, for the recovery of any lands or tenements, which such 


person holds by virtue of a supposed legal title under a bona fide 
purchase, under which the occupant or the person under whom he 


claims has been in the actual peaceable possession and improve- 
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ment of, for more than six years before the commencement of the 
action &c.’’ The Act then goes on to declare that the jury which 
tries the action, shall find the value of the buildings and improve- 
ments made by such person, or those under whom he claims and 
that no writ of seizure or possession shall issue upon such judg- 
ment, until the plaintiff shall have paid such sum, &c. Judge 
Story says, ‘the present action was brought in 1807, and if, as 
the tenants contend, the Act applies to it, it must be upon the 
ground that the six years possession under a supposed legal title is 
to be calculated backwards, from the time of the commencement 
of the action, although that time should not have elapsed after the 
date of the Act, and in this view, the argument to support it, must 
be the same as though the action were commenced immediately 
after the passage of the Act.’” This construction the learned Judge 
rejects as being contrary to the constitution of New Hampshire, 
but gives it a prospective operation, so as to apply to improvements 
made after the statute, and when the possession has been for six 
years after the date of the Act. It will be observed that the lan- 
guage there ‘is six years before the commencement of the action.”’ 
In the case befors me, it is seven years before the levy shall have 
been made. Upon the authority of these cases, I do not hesitate 
to adopt the like construction for the Act of 1822, and to declare 


it susceptible of it in consistency with the rules of construction. 


Lastly, the 4th section of the Act of 1822 cannot be considered 
as declaratory but as introducing a new rule of law. Lord Coke 
consilers tie preacuble asa key to open the u derstanding of the 
statute. But the learned Chancellor Kent, in his commentaries, 
(1 vol 160-1, 3d edit.) says, they are generally loosely and care- 
lessly inserted, and are not safe expositors of the law, and referring 


to Mr. Barrington's observations on the statutes p. 300, shews, 


by many instances, that a statute frequently recites that which was 


not the real occasion of the law, or states, that doubt exists as to 
the law, when, in fact, none had existed. It is true that the pre- 
amble of this Act recites “a contrariety of decisions having taken 
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place in the different circuits in this State, as to the time when the 
property of the party against whom a judgment entered, shall be 
bound,” &c. But the first and second sections of the enacting 
part of the Act points out in relation to what this contrariety of 
decision had occurred. It is where appeals were entered from 
the first verdict, and where different judgments were signed on 
verdicts rendered at the same time. Apart from these, there could 
have been no contrariety of decision upon that part of the 26th 
section of the Judiciary Act, which gives a lien from the signing 
of the first judgment upon all the property of defendant; nor upon 
any of the previous Acts upon this subject. And the Ist section 
of the Act of 1822, re-enacting verbatim and without explanation 
so much of the said 26th Sec. Act of 1799, proves it. 


A declaratory law is to remove some doubt which previously 
existed with regard to the law. But no doubt ever did exist, that 
all the property of the defendant in execution was bound from 
signing the first judgment, or under the Act of 797, the first ver- 
dict, and that such lien was unlimited in duration, unless lost or 
displaced by some act of the party holding it. It was equally cer- 
tain and well established, that constructive notice from the record 
was sufficient notice of such lien to subsequent alienees, judgment 
creditors and mortgagees. The Act of 1822, therefore, is not ex- 
planatory in this Sect. but introduces a new rule of law, by limit- 
ing the enforcement of the judgment and by requiring actual no- 
tice in the place of constructive. Suppose this levy to have been 
made immediately upon the passage of the Act, upon the construc- 
tion asked for, we would calculate the seven years back. Could 
that possession bar the levy? No, because during all that time, 
constructive notice was sufficient. But you insist the statute re- 
quires actual notice. Is it not perceived that you require what 
was impossible to be performed before the passage of the Act in 
obedience to its provisions? that an entirely new rule is intro- 
duced, and consequently, this Act must be viewed as any other 
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Act introducing a new law. When the argument of this motion 
took place, I apprehended that the construction contended for 
might be maintained, by considering this as a declaratory Act. I 
was momentarily misled by the preamble. I am satisfied it can- 


not be so reccived. 


2. Whether a claimant in aclaim case under the statutes of Geor- 
gia of 1799 and 1821 can protect himself or defeat the plaintiff’s 
right to levy and sell by resorting to an outstanding title in a third 
person, not a party to the issue, and with whom he claims no 


privity. 


What is the issue inaclaim case? The statute prescribes, * that 
where any sheriff shall levy an execution on property claimed by 
any person not a party to such execution, such person shall make 
oath to such property, and it shall be the duty of the sheriff to 
postpone the sale &c., till the next term of the court from whence 
the execution issued, and such court shall cause the right of pro- 
perty to be decided on by a jury, &c.” The first step, therefore, 
necessary in interposing a claim is an affidavit asserting the pro- 
perty to be in the claimant. Now the object of pleading is to bring 
the alternate allegations of the parties to some specific point or 
matter aflirmed on the one side and denied on the other. This re. 
sult being attained, the parties are at the end of their pleading, and 
the question thus evoked for adjudication, is the issue. (Stephen 
on Pleading, 30.) Here the claimant comes in, and swears that 


the property is his. We have therefore a fact aflirmed on the one 


hand. It is denied on the other that the property does belong to 


the claimant. The claimant holds the affirmative, the plaintiff in 
execution the negative of the issue. It is true the form of the 
verdict as adopted in our practice is, ‘‘ We find the property sub- 
ject or not subject to the execution.” And it is also true that the 
plaintiff in execution is required to give prima facie evidence of 
property in the defendant in execution in the first instance. But 


this cannot change the state of the pleadings, or alter the question 
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submitted by them. How this form of verdict got into practice, I 
know not, and its propriety, in strictness, might perhaps admit of 
a question. The claimant was no party to the execution, and he 
makes himself a party to the proceeding by affirming a distinct 
fact. As soon as the plaintiff has given prima facie evidence of 
title in the defendant, the burden of proof is shifted, and the claim- 
ant is required to prove what he has affirmed, that is, to make out 
his own title. It is true also, the Act says, “shall cause the right 
of property to be decided on ;” but this must also be understood to 
be in subordination to the issue. Whatright of property? That, 
I answer, involved in the question submitted by the pleadings. 
The issue being thus understood, it may be permitted me to re- 
mark, for the purpose of illustration, that formerly, when the Jury 
consisted of persons who were witnesses in the case, and taken 
from the vicinage, the issue was distinctly stated in the venire 
facias, that the Sheriff might be enabled to summon persons ac- 
quainted with the facts. Now the parties being required to prove 
their case before the Jury, must provide themselves with the ne- 
cessary documents and witnesses ; and hence the absolute neces- 
sity that they, like the Sheriff formerly, should be apprised of the 
specific question to be tried. The plaintiff comes in this case, 
prepared to dispute the title of the claimant to this property: un. 
expectedly and by surprise, he is required to litigate the title of a 
third person between whom and the claimant there is no privity. 


This case has been supposed obnoxious to the rule which go- 
verns in England, viz. that although the plaintiff has a possessory 
title, which is better than that of the defendant, yet if the defen- 
dant can show a superior title in a third person, with whom he 
claims no privity, the plaintiff cannot recover. This rule has per- 


haps been too long considered as settled with us now to be ques- 


tioned, even if this were a proper case in which to do so. A col- 
lection of authorities may however be found in a note in 3 Wheat. 
224, in which the adjudications are not supposed to sustain the 


doctrine to this extent. Possession may constitute a good title, 
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and the tenant may stand upon his mere naked possession till a 
better title be shewn. An! as the plaintiff must shew a subsisting 
possessory title, the defendant may shew that the title under which 
the plaintiff seeks to recover, has been conveyed away to a third 
person. Thus far the propriety of the rule in ejectment is well 
supported. Withvut intending to disturb the rule in ejectment, as 
I believe it to have been understood here, I cannot acquiesce in its 
applicability to the present case. The proceeding by claim was 
given in the place of the remedy by action for damages, against the 
officer selling the property of a third person. None but the owner 
of the property could be endamaged by its sale, and he only could 
support his action. The claim law only designed to give him ano- 
ther remedy against the same injury. It never contemplated that 
under a claim interposed, the claimant might protect the property 
of any other person. In ejectment an outstanding title, that will 
protect the defendant, must bea present, subsisting and living title, 
and available. But the law requires the claimant to make oath 
that the property is his. With what consistency can he show title 


subsisting at the time in another? There seems to be an obvious 


repugnancy. 


The law requires the claimant to give bond conditioned to pay 
the plaintiff al] damages which the Jury, on the trial of the right of 
property, may assess against him, in case it should appear that 
such claim was made for the purpose of delay. To permit a claim- 
ant to protect the rights of all the world under his claim, it strikes 
me, would be going very far to evade this salutary provision of the 
law. What benefit to him, or what interest has he in the titles of 
others? What motive for interposing his claim? When the mo- 
tive was solely delay, he could escape from its consequence. The 
plaintiff would necessarily be delayed, because after disposing of 
the claim, the true owner asserting title in himself, might immedi- 
ately interpose another claim, and the previous trial could not bar 


his right, because he was neither a party nor privy to it. 




















OCTOBER TERM, 1830. 


[Robert Forsyth vs. Horatio Marbury.) 


I am consequently of opinion that upon both grounds made in 
the motion, viz: The applicability of the Act of 1822 to this case, 
and the admissibility and effect of the evidence of title in a third 
person, the plaintiff in execution is entitled to a new trial. 


It will be perceived that I have considered this case upon the 
assumption that the execution under which this levy was made, 
issued upon a regular judgment. Inthe manner in which the case 
has come before me I have been bound so to consider it, and in- 
deed I have felt constrained in deciding this motion, to confine 
myself to the two points made by it, and insisted on in the argu- 
ment of the plaintiff’s counsel. The principle advanced on the 
part of the claimant that a new trial will not be granted, although 
there may have been error, if it is believed substantial justice has 
been done by the verdict, is recognized. But no statement of the 
evidence in the case, as agreed on by the parties, has been fur- 
nished me; no notes of the Judge who presided at the trial, and I 
am left to infer the testimony from the ez parte statement, or oc- 
casional reference of counsel to it in the course of the argument. 
The legal conclusions which I am required to draw, upon the 
grounds taken in the argument for the claimant, upon the merits 
of the case, are so dependent upon the facts of the case, upon the 
evidence in the case, that I am totally unable, without a full view 
of that evidence, to decide upon the consistency of the verdict 
with the justice of the case. 


The motion for new trial is granted. 
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Ex pem. THe Mayor anp ALDERMEN OF THE CiTy OF SAVAN- 
NAH vs. Tue PresipeENT, Directors & Co. oF THE STEAM 


Boat Company or GEORGIA. 


Ejectment. 


The owner of land appropriated for a highway retains the freehold in the soil, and subject to 
the easement, and not interfering with it, may use the land in any manner, and may maintain 
ejectment, trespass or waste for any exclusive appropriation of it by another. 

And the statute of Georgia, which directs compensation to be made to the owners of land laid 
out for a highway, must be taken to provide for the purchase of the easement, and not of the 
land. 

As a general rule, the freehold in the highway must be taken to belong to the proprietors of the 
adjoining soil. 

But this rule being founded on the presumption, that such way was originally taken out of the 
lands of the party who hath other lands adjoining, is not applicable when such presumption 
cannot arise from the facts shewn. 

A Legislative Act appropriating property to the public is an irrevocable grant of such property. 

A political corporation, created for the purpose of municipal government, is liable to the super- 
intendance and control of the Legislature, which may enlarge, modify, change or restrain its 
charter. 

But the Legislature cannot divest such corporation, without its consent, of the property legally 
acjuired by it. 

Nor can such corporation aliene or grant the public property, for purposes different from the 
object of its original appropriation. 

Upon a re-organization of a corporate body, which is essentially changed thereby, in order to 
transfer to the new, the particular powers of the old corporation, there must be an enabling 
clause empowering the new corporation to act in the particular case, or a general clause 
which might embrace the particular case. 

Where the legal title to the soil is in a corporation, (or the public,) it may maintain an action 
of ejectment to recover the possession of a street. 

But it seems, that where only the easement, and not the freehold is in the public, the only reme- 
dy for a violation of the right is by public prosecution. 

By a Legislative Act passed in 1760, the town common, streets, lanes, &c. in the town of Savan- 
nah, were declared to be the common property of the lot-holders in said town, and Commis- 
sioners were appointed to carry the Act into execution. By an Act of 1787, a President and 
Wardens were directed to be chosen, with power to make bye-laws, assessments, and to lease 
or sell any public lots, &c. By Act of 1789, the town is styled the city of Savannah, anda 
Mayor and Aldermen were directed to be elected, and were declared to be a body politic, with 


the power of acquiring and holding property, real and personal, for the benefit of said city ; 
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held, that by the Act of 1760, the legal title to the town common, streets, &c. vested in the lot- 
holders or public, in their collective capacity, and as a corporation sub modo, which became 
transferred by the Act of 1787 to the President and Wardens as the legal representative of the 
public, and for its benefit, and finally, by Act of 1789, became vested in the * Mayor and Alder- 










meu of the city of Savannah.” 





Held, further, that if the legal title did not pass by the Aetsof 1760 and 1787, to the public or 


lot-holders, as a corporation, swb modo, then as it could not vest in them individually, and 






there was no one capable of taking and holding at the time of the graut, such grant of the town 
common, streets, &c. must be considered as a dedication to public uses, which by operation . 


of law became vested in the Mayor and Aldermen of the city af Savannah, as soon as they 











were incorporated. 


Held, further, that for the purpose of sustaining the action of ejectment, the term “ lots’? used 
in the Act of 1787 and which the Wardens were authorised “to let, lease or rent,’ might be 






construed to embrace the streets, town common, &c. so as to enable the corporation of Sa- 







vannah to make a demise of a public street. 





And it seems, that the corporation having the legal title and possession of the street, might there. 





fore, (apart from the construction given to the Act of 1787) have made a demise of it, for the 






purpose of sustaining ejectment. 






By LAW, Judge. 





THIS is an action of ejectment brought by the Mayor and Alder- 


men of the city of Savannah, to recover the possession of a’ piece 





of ground in said city, which is claimed by themas a part of the 





public street, and extending down to the water, so as to embrace 





a part of the public dock or slip between two wharves. The 





questions which have been argued and submitted to the court 





for decision, are, Ist. Whether the action of ejectment will lie 





to recover the possession of a street? 2d. Whether there is 





such title in the plaintiffs to the public streets in the city, as will 





sustain this action ? 






1. It has been repeatedly adjudicated, that the original owner 


of land, which has been appropriated for a highway, retains a free- 





hold in the soil; that the public acquires nothing but an easement 





or right of passage; and that subject to this servitude, and not in- 





consistent with the full enjoyment of this right by the public, the 





owner may use the land in any manner which his convenience, 





benefit or advantage may require. That consequently for any ex- 






clusive appropriation of it by another, he may maintain ejectment, 
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trespass or waste. This is undoubtedly the law of England, (2 
Strange, 1004. 1 Burr. 143, 147. 1 East. 69.) The late case 
in Carr and Payne, 340, is so obviously a hurried and inconside- 
rate decision, that I do not view it as at all disturbing the authori- 
ties in England on this subject. I see no sufficient reason why the 
doctrine should not also prevail with us. The Constitution of the 
United States recognizes the right to appropriate private property 
to public use, upon just compensation. It has been thought by 
some, that when land is thus taken, the absolute title or fee in the 
soil passes to the public. And doubtless when the public wants 
require the land itself, and not a mere servitude, the fee does pass 
to the public, upon compensation. But in laying out a highway, 
nothing more than a right of passage is wanted: the public have 
no use for the land itself, that is, for the freehold in the soil; 
whilst it might be productive of greatinconvenience to the original 
owner, in possession of the adjoining land, to be divested of his 
title to the soil in the highway. Our statute directs, when any 
person is aggrieved by reason of any road being laid out through 
his ground, that damages shall be assessed, (in the manner pre- 
scribed by the Act,) which shall be paid by the Inferior Court. I 
consider this statute as merely directing compensation for the in- 
jury sustained by the individual, in consequence of the subjection 
of his land to this servitude, and as by no means intended as a pur- 
chase of the Jand. In many of our sister States this question has 
been adjudicated in conformity with the decisions in England ; 
and in some instances, by Judges so venerated for legal learning, 
that whilst their decisions possess not here the obligatory efficacy 
of authority, they are entitled to our most respectful consideration, 
(6 Mass. Rep. 454. 2 John. Rep. 357. 15 John. Rep. 447, 583. 
1 Conn. Rep. 103.) It is also a rule of the common law, “that 
the freehold in the highway must be taken to belong to the pro- 
prietors of the adjoining soil.” This rule is founded upon a prin- 
ciple of policy which proposes to protect him, owning the adjoin- 
ing soil, in the full benefit of his land, against the acts of another 
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who should acquire title to the highway, and who might use it in 
a manner destructive of the interests of the adjoining proprietor. 
And because as Lord Coke says, the law presumes the way was 
first taken out of the-lands of the party, that hath other lands ad- 
joining. It is only where the last reason exists, that the first can 
operate; for sound policy could never adjudge the land of A. to B. 
against a good title in the former. If upon principle this rule could 
be extended to the case of Lot holders, adjoining a street in a city, 
where the land, through which the street ran, was originally own- 
ed by individuals, it is manifest that no such title can be set up in 
a case in which the facts do not warrant the presumption upon 
which the rule is founded. In the case before me, the land, as 
will presently be seen, never was owned by individuals; and the 
lots which the proprietors adjoining the street own, were granted 
by precise quantity and fixed boundaries which define the thing 
granted, and exclude all idea of a conveyance of the street as inci- 
dent. 


2. I proceed now to the investigation of the plaintiffs’ title. In 
the original laying out of the town of Savannah, certain lots, 
squares, streets and passages, and town common were reserved 
and appropriated for public purposes and uses. These reserva- 
tions, apparent from the plan of the city, have been recognised 
and confirmed and expressly set apart for public use, by various 
legislative enactments. By the Act of 1760, the town common, 
squares, streets, lanes and passages are declared to be and continue 
the common property of the lot holders in the said town, and that 
they shall not be aliened or granted away for any purpose what- 
ever, than by Act of the General Assembly. Commissioners are 
appointed to carry this Act into execution. By the Act of 1761, 
various lots are specially set apart for the public uses to which they 
had been applied ; and the water lots at the end of every street, to- 
gether with 16 acres called the spring, are to be held, deemed and 


reputed as public lots and lands, and reserved for the use of the 


Part u.—S. 2. 
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public only. By the Act of 1787, a President and Wardens are to 
be chosen, who are empowered to make by-laws and regulations 
for the government of the town, to lay assessments and taxes, and 
to let, lease or rent at public sale any lot or lots of land, &c. 


By an Act of 1789 the town is named and styled “the city of 
Savannah,” a Mayor and Aldermen are directed to be elected, who 
are styled and named “the Mayor and Aldermen of the city of Sa- 
vannah and hamlets thereof,” and who are declared to be a body 
politic and corporate (with the usual incidents of such a body spe- 
cified,) and with power of acquiring and holding real and personal 
property for the use and benefit of said city and hamlets. By vir- 
tue of these Acts the original reservations for the public use have 
been expressly recognised, declared and confirmed. 


It is interesting now to enquire, where is the title to this public 
property? In whom does it rest? Did it remain in the sovereign 
power ; or did it pass out and vest in the lot-holders or public of 
Savannah? 


It could not remain in the sovereign power, because a legisla- 
tive resolve, or an Act of the Legislature appropriating property to 
the public, is a grant of such property. It does not carry a title, 
only durante bene placito, but indefeasible and irrevocable in its 
nature. (9 Cranch. 50, 1 Wheat. 482.) It is true, that the Act 
of 1760 says, the property shall not be aliened or granted away for 
any other purpose whatever, than by Act of the General Assembly. 
This was only a restriction or limitation perfectly consistent with 
an entire and irrevocable grant, resulting from the necessary rela- 
tion between a community considered with a view to municipal 
government, and the legislative authority of the country. There 
being at the time, no political body to represent the public of Sa- 
vannah, capable of taking and holding lands, the title to this pub- 
lie property passing from the sovereign power, must have vested 
in the lot-holders or public itself. But did it vest in them as indi- 
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viduals and as tenants in common? No—because this would be 
destructive of the very end and object of the grant, since each one 
would be entitled to partition, and as a necessary consequence the 
thing granted, instead of being held together for the public good, 
would be severed and become individual property. It was then 
in their collective and aggregate character that the property, so re- 
served for public use, vestedgin the public or lot-holders of Savan- 
nah. For persons may have corporate powers sub modo and for 
certain specified purposes only. A town may be considered as a 
legal community, or body politic, for certain purposes. (2 John. 
Ch. Rep. 325.) When therefore, a grant was made to the town in 
its coHective and aggregate character, when Commissioners were 
appointed, and afterwards a President and Wardens, with plenary 
powers for the government of the town, I am disposed to con- 
sider, that for these purposes they were constituted by the Legis- 
lative Acts, which so treated with them, a corporation, and in their 
corporate character to have become the grantees of the public pro- 
perty. The object of incorporation is to bestow “the character 
and properties of individuality on a collective and changing body 
of men,” (4 Peters’ S. C. Rep. 562.) When, by the Act of 1789, 
the town was regularly incorporated, and expressly declared to be 
a body politic and corporate, with all the powers and incidents 
usual to such a body, the public property, which before vested in 
the public in their aggregate capacity, became, by operation of law, 
transferred to, and vested in this artificial person, legally constitu- 
ted their head and representative. This being a political corpora- 
tion for the purpose of municipal government, a superintending and 
controlling power over it, was reserved in the sovereign power or 
legislature. They may “ enlarge, modify, change or restrain its 
charter,”’ but the property acquired by it, under the powers given 
by its charter, or vested in it by legislative Acts, cannot be right- 
fully taken from it, even by the Legislature, without the consent 
of the corporation: so too, on the other hand, the corporation can- 
not aliene or grant the public property for purposes different from 
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the object of its original appropriation. The positive restriction 
and limitation in the Act of 1787, I apprehend, therefore, is only 
in unison with the legislative power as derived from their relation: 


to a political corporation. 


Again, let us consider the property as vested in the lot holders 
in their collective character, (which I contend is the only charac- 
ter in which it could vest,) as incident to the office of President 
and Wardens, created by the Act of ’87, and exercising under the 
authority given them by that Act, the high powers of legislating 
for, and taxing the inhabitants of the town and leasing the public 
property in their discretion, with general power to apply the mo- 
nies to the purpose of carrying said Act into execution, it is thought 
that the legal title to the public property, ought to be held so far 


transferred to and vested in this body, as to enable them to assert 


and maintain the rights and interests of the Jot holders collectively, 


as their legal representative. If this suggestion be correct, and it 
is believed, notwithstanding, the different character of the cases, 
that it will derive support from the principles laid downin Terrett 
vs. Taylor, (9 Cranch. 43,) and the town of Pawlet vs. Clark and 
others, (in 9 Cranch. 292,) then it is considered that the powers, 
authorities, duties and rights of that body have been legally trans- 
ferred to the lessors of the plaintiff. It is admitted that upon the 
reorganization of a corporate body, if it be essentially changed, 
there must be, in order to a transfer of particular powers, ‘an en- 
abling clause empowering the body to act in the particular case, 
or some general clause which might embrace the particular case.” 
(3 Peters’ U. S. Rep. 408.) The Act of ’89, incorporating the 
city of Savannah, professes to be amendatory of the Act of ’87, 
and empowers the Mayor and Aldermen of the city of Savannah 
and hamlets thereof, to carry into execution the powers intended 
by the said Act of ’87. This general clause is deemed sufficiently 
comprehensive to invest the present corporation with all the pow- 
ers, rights and duties which before vested in the President and 
Wardens. 
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D There is another view of this subject—Should the idea of con- 
sidering the lot holders as taking in their collective capacity and 
Hy as sub modo a corporation, be deemed unsatisfactory and be re- 
jected, since we have seen that the property could not vest in them 


individually and as tenants in common, consistently with the ob- 


ject of the grant, it would follow, that there was no one capable of 
t taking and holding at the time of the grant in whom the legal title 
, could vest, and the reserved property for public appropriation, 
; could then only take effect by way of grant ur dedication to public 
uses; and upon the incorporation of the town of Savannah, ‘ by 
operation of law, and without further act,” the legal title would 
t vestin such corporation. (Town of Pawlet vs. Clark, 9 Cranch. 
; 331, 332. Lade vs.. Shepherd, 2 Strange, 1004. 1 Kyd. Corp. 
29. 30 Com. Dig. Abeyance A. 1.) These latter authorities are 


remarked upon by Judge Story in delivering the opinion of the 
Court in the case in Cranch. This view of the subject would 
leave us the same result as the former. Quacunque via data, 
therefore, the legal title is in the lessors of the plaintiff. 


Ejectment is a possessory action: its object is to recover pos- 
session. It presupposes as indispensably necessary to the main- 
tainance of the action, a legal right of entry in the lessors of the 
plaintiff. Where the legal title is shewn to be, there the law pre- 
sumes the possession to be. The right of entry, then, accompa- 
nies the legal title, till that is shewn, which takes away the right 
of entry or possession, and turns the same into a right of action, 
by which, the remedy by ejectment is gone, though the legal title 
remains. Having shewn, as I trust, that the legal title is in the 
plaintiffs, the question now recurs, can they have a right of entry 
or possession to a public street? There is a distinction, as it 
strikes me, important in the solution of this question, between a 
grant or appropriation of the easement only to the public, reserv- 
ing the fee in the grantor, and a grant of the land itself. To illus- 
trate. The public could not maintain ejectment for a street or 
highway, the freehold in the soil of which remained in an individ- 
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ual—in such case it is a mere dedication of the easement to public 
use which vests no where—in the language of Judge Story, com- 
menting on Lade vs. Shepherd, ‘there is, strictly speaking, no 
grantee of the easement.” In such a case the remedy which the 
public have for a violation of right, is by public prosecution. In the 
case before us, the corporation have title to the land itself. It is 
sufficient in ejectment, if the possession be required for any pur- 
pose whatever. We have seen that in the case of an individual, 
owning the freehold in the soil of the highway, he may maintain 
ejectment, and recover the possession subject to the easement. He 
may bring ejectment and recover for the express purpose of aba- 
ting a nuisance; it may be the object for which he seeks to enter. 
The propriety of distinguishing between the corporation, when the 
legal title to the land is in them, and an individual, does not occur 
tome. The public may abate a nuisance by indictment; and an 
individual may recover in an action, by shewing special damage. 
It is asked of what is the Sheriff to deliver possession? The an- 
swer is, of the ground itself to be held and appropriated to the 
purposes of the grant. The case of the Mayor, &c. of Northamp- 
ton vs. Ward, (2 Strange 1238, 1 Wil. 107,) was an action of 
trespass by the plaintiffs against the defendant, for erecting a stall 
in a public market place. The Court held that the action was sus- 
tainable, and was the proper remedy. Now to enable a party to 
maintain trespass, he must have actual and lawful possession of real] 
property. Yet this was a public market place into which every 
one had a right to enter for the purpose of buying and selling, 
though no one had a right to encumber it with a stall without li- 
cense, and the possession was considered in the corporation so as 
to enable them to bring trespass. 


It is asked, can the corporation of Savannah execute a demise 
of the locus in quo? ‘The whole action of ejectment is a fiction ; 
the demise is fictitious, but still it must be consistent with the title 
of the lessor of the plaintiff; that is, as Mr. Adams in his treatise 
defines it, such a demise must be supposed, as if made, would have 
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transferred the right of possession to the lessee. The Courts are 
extremely liberal, however, in considering this action, and if by 
any possibility of law, the demise can be adjudged good, they will 
give effect to it. Hence, since the fiction of lease, entry, and ous- 
ter, tenants in common who have several freeholds, have been ad- 
judged capable of executing a joint demise. (2 Caine’s Rep. 174.) 
So, a lease made by a guardian to try the title of an infant is good: 
for though such Jease may be avoidable as to the infant, yet a stran- 
ger cannot defeat it: and if the lessee should not be allowed to 
maintain his ejectment on such a lease, the minor would be denied 
the common right and privilege of other subjects. (Bac. Ab. 429.) 
The case of Zouch and Parsons, (Bur. 1794,) determined that an 
infant might make a lease without rent, to try his title. So too, 
under the restraining statute of 13 Eliz. C. 10, upon a lease made 
by an eclesiastical person, it was formerly held that the declara- 
tion should state that there was a rent reserved—this is no longer 
required. (Adams195.) So also, all the peculiarities which sur- 
rounded a demise by a corporation aggregate, are now dispensed 
with, and the demise is laid in the general way. If by any possi- 
bility, therefore, the demise may be sustained, effect will be given 
to it to try title, and where even under the restraining statute re- 
ferred to, the lease was declared by the Act absolutely void, it was 
held voidable only, and subject to confirmation. 


I am disposed to extend every principle of law, in relation to 
what is a mere matter of form, a fiction, to enable this corporation 
in the pursuit of its rights to avail itself of that remedy, which be- 
longs to all. The legal title is in them, and the right of possession 
is presumed to belong to them, and it would be strange to lose 
their remedy by what is in effect a mere formality. But in point 
of fact the Act of 1787 authorizes the Wardens to let, lease or rent 
‘+ lot or lots” &c., including the lot called the Springs, containing 
sixteen acres. The water lots at the end of the streets are em- 
braced, it is presumed, within the expression “lot or lots,” and 
in relation to them there can be no difficulty. In what sense did 
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Did they intend to 


confine it to those portions of ground which had been admeasured 


the Legislature use the term “lot or lots”’? 


off and set apart as lots in the plan of the town designated by num- 
bers and boundaries, or in the more popular or ordinary sense as 
embracing any piece of ground? For the purpose of sustaining 
this demise, we may consider the latter, and this conclusion is 
strengthened by the fact that the ground called ‘“ the Springs,” 
and which contained sixteen acres, is designated by them as a Jot. 
Suppose one to enclose a part of the town common, the corpora- 
tion could not eject him upon the principle assumed, for in that 
sense, the common is no more a lot than is the street. In conclu- 
sion, if by any construction, their demise can be held good, the 
Court will not look behind the declaration to see that those things 
were done which would render their lease valid, when the question 


is simply upon a demise to try title. 


I am therefore of opinion that this action may be maintained by 


the plaintiffs. 





W. H. Butiocu, Recorder, andR. R. Cuyter, for plaintiffs— 


M. Hatt McA titsTeEr, for defendants. 
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Watts anp Joyner vs. Isaac Norton. 


Fi. Fa. 


When the process of the Court is attempted to be used oppressively, and against justice, as by 
levying an execution after judgment had been satisfied, the Court will grant relief upon smo- 


lion. 


And if it requires information of matters of fact, it will cause an issue to be made up for that 
purpose. 

And where the party moving, was not prepared with his proofs, and modified his motion by ask- 
ing for a rule on the plaintiff to shew cause at ihe next term, the Court granted the motion, 


but without stay of pieceedings. 


A Court of Equity under such circumstances, is the proper tribunal to grant relief. 
By LAW, Judge. 


TWO motions were presented to the consideration of the Court 
in this case. The defendant in the execution has made an affi- 
davit of illegality, under the provisions of our Judiciary Act of 
1799, upon which the Sheriff returned the execution to this 
Court, from whence it had issued. The plaintiff in execution 
moves to set this affidavit aside, upon the ground, that the exe- 
cution issued legally, and that the objection stated in the affida- 
vit to the enforcement of the execution, is founded upon the al- 


legation of subsequent payment and satisfaction. 


It is unnecessary that the Court should decide upon this motion, 
since the defendant, having been unprepared to sustain the facts 
set forth in his affidavit, has virtually abandoned that proceeding, 
and submitted to the Court a distinct motion, founded upon affida- 
vit, for an order nisi upon the plaintiffs, to shew cause at the next 
term of the Court, why satisfaction should not be entered up, upon 
the judgment. When the process of the Court is attempted to be 
used oppressively and against justice, as by levying an execution, 
after the judgment had been satisfied, the party was formerly dri- 
ven for relief to the writ of audita querela, and subsequently, by 
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an indulgence of the Courts, almost every case in which audita 
querela was necessary, is now disposed of upon motion, and if 
the Court requires information, it will direct an issue to be made up 


for that purpose. 


It is therefore perfectly regular and proper that the defendant 
should come before the Court upon motion for relief in this case ; 
but he is not prepared to shew the payment stated in the affidavit, 
and therefore has modified the motion which he ought to have 
made, by asking for a rule upon the plaintiffs in execution to shew 
cause, &c. at the next term. There can be no objection to grant- 
ing this order; it is perfectly harmless, and can only operate upon 
the plaintiffs as a notice, unless it be extended in its terms, to stay 
in the mean time all proceedings upon the execution; and it is 
asking too much of a Court of law to suspend its proceedings, and 
hang up a party after judgment, upon an affidavit like this. If the 
defendant had been prepared with his proofs, from the controlling 
power which a Court retains over its own judgments, he could 
have found relief here upon the motion. But as it is, he must ap- 
ply to a Court of Equity, if his object be to suspend the proceed- 
ings upon the execution; which Court, whilst it stops the plain- 
tiffs, can put the defendant upon terms, and require him to give se- 


curity for any sum that may be found due. 


The defendant will therefore take his order, restricted simply to 
a rule upon the plaintiffs to shew cause at the next term of this 


Court, why satisfaction should not be entered upon the said judg- 


ment. 


See the following authorities : 2 Cain. 254. 10 Mass. Webd vs. 
Lovejoy. 17 Mass. 153. 1 John. 532. 1 Strange, 40. 2Saun. 
148, c. 1 Boss. & P. 429. 1 Wil, 331. Doug. 196. 1 Salk. 
93. 4 Burr. 2287. Barns, 130. Cowp. 727. ‘ 


Joun C. Nico, for plaintiffs—Joun MILLEN, for defendant. 
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Witiiam Reap AND OTHERS, COMPL’Ts. AND JouN I. DEws AND 
OTHERS, DEF’TS. 


In Equity. Bill for Injunction. 


Injunction granted to restrain the Sheriff from paying over money made on sale of an estate, un- 
der executions issued by individual creditors thereof, where such injunction was prayed for 
by bill in the Superior Court, alleging that complainants had filed a bill in the Circuit Court 
of the United States, for the District of Georgia, claiming a specific lien on said estate, and 
preference ever individual creditors, which claim was still pending and undetermmed. 


By LAW, Judge. 


THE complainants allege by their bill, that they are entitled to a 
proportion of property, or in lieu thereof, a sum in money, un- 
der a deed which they allege to be a conveyance in trust from 
the Hon. James Read to the late Gen. Jacob Read: that to 
establish and recover this claim, they have filed their bill of 
complaint in the Circuit Court of the United States for the dis- 
trict of Georgia, which is now pending and undetermined: that 
by the said bill they claim to be preferred to the individual cre: 
ditors of Gen. Jacob Read, because, they say they have a lien 
upon the specific property which passed into his hands, under 
the said trust deed, by virtue of said deed; and that they are 
also entitled to a preference under the Act of Georgia, passed 
in 1799, entitled an Act for the better protection and security of 
orphans and their estates. It also appears that the defendant 
John I. Dews, the Sheriff of Chatham County, by virtue of sun- 
dry executions, issued upon judgments against the estate of said 
Gen. Jacub Read, in favor of the other defendants, has levied 
upon all the negroes of the estate, and advertised them for sale. 
It is alleged, that, unless by the interference of this Court the 
sale is arrested, or the monies arising therefrom sufficient to sa- 
tisfy the claim of complainants be stopped in the hands of the 
Sheriff, the complainants will be defeated in their rights. 
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It has been decided by the Supreme Court of the United States, 
that a Cireuit Court of the United States, could not enjoin proceed- 
ings of a State Court. It results, that unless this Court interferes 
in a case like that which is presented by this bill, there may be a 
failure of justice. Before the complainants can establish their 
rights in the tribunal, in which they have elected to prosecute 
them, the means of responding to their claim will have passed 
away from the estate of Gen. Read, and it be totally defeated. It 
is not now that a positive opinion is to be formed upon the merits 
of the claim exhibited by this bill. It is not by an indirect adjudi- 
cation of their title that the complainants are to be put in a situa- 
tion, which will defeat probable rights that may hereafter be esta- 
blished by a competent tribunal, before whom they are proceed- 
ing. It has been decided in the Supreme Court of the U. States, 
that it is enough on an application for injunction to shew a colora- 
ble title—or as one of the Judges expresses it, “the bill should 
set forth a case of probable right, and a probable danger that the 
right would be defeated, without this special interposition.”” This 
is not the case of a creditor at large ; (remarked upon at the bar,) 
ifit were, I would at once refuse the application. But the dis- 
tinction is founded on the fact, that the present complainants claim 
to be preferred to the creditors of Gen. Read, upon the ground of 
lien, under the trust deed, and the statute of Georgia already re- 
ferred to, This is an obvious distinction exemplified by all the 
cases, and which forms in fact, the very basis of the present appli- 
cqtion. I am therefore of opinion, that this is a proper case for 
the interposition of this Court by the writ of injunction. The 


point has been raised as to the law of the State requiring security 


before injunction could be granted. I strongly incline to the opin- 
ion that this law is only applicable to a particular class of cases ; 
and that to give it a different construction, would impute absurdity 
to the Legislature, since there are many cases proper for injunc- 
tion, in which there is no condemnation money, unless the mere 


costs of the application be so considered. The law however is gener- 
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y al, and in the case of Massie and the Bank of Georgia which was 
. not dis-similar to this, the late Judge Davies directed security in 


3 the amout of money stopped in the Sheriff’shands. I subsequent- 
: ly granted an injunction in that case, without security, but as I 
F now recollect, the question was not raised or considered in the 
case. Until a construction can be put upon this law by the Judges 


| in convention, which I shall endeavor to effect, I must require se- 
t curity to be given in the sum ordered to be retained by the She- 
riff in a bond conditioned, according to law. Upon a compliance 
with which, it is ordered that a writ of injunction do issue to the 
defendant John I. Dews, enjoining and commanding him to retain 
in his hands, and not to pay over the sum of fifteen thousand five 
hundred and fifty-seven dollars and forty cents, monies arising from 
the sales ot the property of the said Gen. Jacob Read, now adver- 
tised by him under said executions, if there shall be so much mo- 
ney remaining in his hands, after payment of the costs and expen- 
ses of levy, advertising and other lawful expenses incidental to the 
said sales, and the same to retain till the further order of this Court. 


R. W. Hazersuam, & G. W. Owens, for complainants—Joun 
C. Nicott. for defendants. 








CHATHAM SUPERIOR COURT. 


Dr. Witiiam READ AND OTHERS, COMP’LS. AND Joun I. Dews 
AND OTHERS, DEF’TS. 


” 


In Equity. Motion to dissolve Injunction. 


The Judges of the Superior Courts of Georgia have the power in vacation, to dissolve an In 
junction. 


Under the rule of Court, which directs that all Injunctions shall be granted, “ until further 
order,’’ an Injunction may be dissolved before answer filed, on mere affidavit denying the 
equity of the Bill. 

And an Injunction will be dissolved on motion, when it appears to have been improvidently 
granted. 


An Injunction will be granted, if the bill shews a probable right, and a probable danger to such 


right without the special interposition of the Court. 


Where it appears that the defendants have an established and legal right, which might be de- 
layed and hindered unnecessarily, by retaining an Injunction absolutely, it may be dissolved 
conditionally, and on terms which will protect both parties. 


Where a bill was filed; merely for the purpose of obtaining Injunction, and after it was granted 
other persons really and beneficially interested in the judgment at law enjoined, applied to be 
made defendants, the Court compelled the complainants .on pain of dissolution of the Injunc- 
tion if they refused,) to amend their bill, by making the applicants defendants and parties, 
without prejudice to the Injunction. 


By LAW, Judge. 


THIS case comes before me, now, upon a motion to dissolve the 
injunction heretofore granted, restraining the Sheriff John I. 
Dews from paying over the sum of fifteen thousand dollars, 
raised upon judgments in favor of the other defendants in the 
bill against the estate of the lateGen. Jacob Read. The motion 
is made by William Whiteman and Benjamin F. Hunt, who, 
by affidavit, represent themselves to the Court as assignees of 
the judgments upon which the money was raised. That this 
opinion may be intelligible, it is necessary briefly to advert to 
the allegations of complainant’s bill. (Omitted here, see them 
stated in the foregoing opinion.) 


The present motion to dissolve the injunction is founded. 
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1. Upon facts disclosed by affidavit on the part of Whiteman 
and Hunt. 


2. Because they say, in effect, that the injunction was improvi- 
dently granted, there being no equity in the complainants’ bill, 
which should entitle them to this special interposition. 


Various objections to the motion, not founded upon the merits, 
have been urged by the complainants’ counsel, which require to 
be considered and disposed of. And first, it is denied that the 
Judge of the Superior Courts possesses the power to dissolve an 
injunction in vacation. In support of this objection, we are refer- 
red to the practice of the Court, which it is contended, has never 
been to dissolve out of term time. Mr. Eden lays it down in his 
treatise on injunctions, that a motion to dissolve must be made in 
open Court; and so in New York, it is stated in Blake’s Chancery. 
But the Chancery is always considered open for these purposes, 
and it would be hard and productive of great inconvenience, that 
whilst the Judge of the Superior Court might grant the injunction 
in vacation, he could not dissolve it till term time. In the absence 
of Reports, and a controlling tribunal over the changing opinions of 
the successive individuals, by whom the laws are administered, it 
is difficult satisfactorily to ascertain a settled practice in our Courts. 
But in truth, no adjudication upon this point is relied on or pre- 
tended, and the argument, at most, is simply that such a motion is 
not recollected to have been made in vacation. Apart from the 
uncertainty in which the fact is involved, as to what the practice 
has been, if it were conceded, it ought not, I think, to be permit- 
ted so to operate, as to deny the exercise of a power strongly call- 
ed for by considerations of justice and convenience. Take the 
case of an injunction, granted in the first instance from the press- 
ing necessity of the case for relief, upon the equity apparent in the 
bill; but upon the coming in of the answer, the whole of that 
equity is denied; the ground upon which the writ was granted, 
and on which alone it could rest, is thus withdrawn, and according 
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tu the authorities, the writ goes with it, and the dissolution is but 
a matter in course; unless there are circumstances in the nature 
of the case, addressing the discretion of the Court, which require 
its continuance, it would be manifestly a practice at variance with 
justice, that the party should be hung up till the meeting of the 
Court in sucha case. When it is considered too, that the injunc- 
tion is but in the nature of an interlocutory order, and in the first 
instance not necessarily granted by the Court, but by a Judge at 
Chambers; that the granting or continuing this writ, is but the ex. 
ercise of a discretionary power to be regulated by the justice and 
circumstances of the case, I should be inclined to hold that the au- 
thority which imposed the clog, might remove it, unless the power 
were denied more plainly than by an inference deduced from a 


practice, heretofore acquiesced in. 


These remarks are also deemed worthy of consideration in con- 
structing the 7th Sec. of the Act of 1811, which has also been re- 
lied on as denying the exercise of this power anterior to the first 
term of the Court. In the view which I take of this section, in- 
stead of acting as a prohibition upon the Judges to dissolve an in- 
junction anterior to the first term after it was granted, it seems to 
fix that as a period, when it shall be the right of the party to be 
heard in course; a right of which he shall not be deprived by the 
terms of the order. The object of this section of the Act is ob- 
viously rather to facilitate than delay ; to avoid hanging the party 
up till the second term, when the bill would be ripe for hearing 
and argument upon the merits. This construction is in accord- 
ance with other sections of the same act, which negative the idea 


of delay, and with those views of convenience and justice, which 


have been just given. 


The next objection presented by the complainants affirms, that 
the injunction is never dissolved till the coming in of the answer. 
This, I apprehend, depends very much upon the nature of the or- 
der. By the English practice the usual order was till answer and 
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further order. By the more modern practice in England, as esta- 
blished since Lord Eldon’s time, this form of granting injunction 
has been modified till answer o7 further order. When the injunc- 
tion is granted till answer and furiher order, it is never dissolved 
till the answer comes in. But where it is till answer or further 
order, it allows the defendant to move its dissolution before fil- 
ing the answer, upon an affidavit denying the equity of the bill. 
This difference in the manner of granting injunctions distinguish- 
ed the common injunction to stay execution, and the special in- 
junction, which under peculiar circumstances, stopped the proceed- 
ings at some anterior stage. ‘The special injunction always being, 
till answer or order and which has always been held liable to a mo- 
tion to dissolve upon affidavit. Therule of Court under which we 
practice, as established by the Judges in convention requires that 
all injunctions be granted till further order, and in compliance with 
this rule, was the order in this case. In the case of Read vs. Con- 
sequa, (4 Wash. C. C Rep. 174.) Judge Washington says, that the 
motion tu dissolve without answer filed, is altogether unprecedent- 
ed. The uniform practice in that Court, he says, has been to re- 
quire an answer. Yet, he remarks, that the Court might under 
particular circumstances, grant the injunction until answer or fur- 
ther order, and in that case, listen to a motion to dissolve upon an 
affidavit of the defendant denying the equity of the bill. Upon the 
distinctions which have been made in the English practice, and the 
manner of granting injunctions under our rule of Court, aided by 
the consideration that the answer in this case is not important to 
the complainants, nothing being sought to be discovered from the 
defendants for the purpose of supporting the bill, I think I am 
bound to listen to this motion, although the answer has not been 
filed. This would naturally lead us to the affidavit which has been 
filed, but I postpone its consideration for a moment, to advert to 
an objection, made to the second ground upon which the motion is 


made, viz. it is said that the Court having already heard argument 
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upon the rule to shew cause, against the original motion to grant 
the injunction, and having thus virtually decided upon the equity 
of the bill before the injunction was granted, will not now enter- 
tain this motion upon the ground of a want of equity in the bill. 
Applications for injunctions are frequently made at the last moment, 
when from the pressing necessity of the case, the Court is obliged 
to act immediately. Cases occur therefore, which afford no oppor- 
tunity either to the counsel or the Court, for that reflection and ex- 
amination, which might consist with the advancement of justice ; 
and although an argument was heard in this case upon the rule to 
shew cause, the notice was necessarily too short to admit of care- 
ful preparation. It does not seem to me, that there is any good 
reason why the Court should not allow the defendant to go into the 
question of a want of equity in the bill, for if it can be made to ap- 
pear that the Court has improvidently issued the writ, it ought to 
be discharged. It is true, that the question whether the bill pre- 
sented a case for the equitable jurisdiction of the Court, might be 
brought up by plea or demurrer; but as the bill prays no ultimate 
relief, and seeks no final decree, but its whole object is confined to 
the injunction, I do not see why the defendant should not be al- 
lowed to present it upon this motion. In the case of Minturn vs. 
Seymour, 4 John. Ch. Rep. 173, the motion was to dissolve the 
injunction, although the defendant had not answered, on the ground 
of a want of equity in the bill. The injunction had been allowed 
by the Chancellor. It was objected to the motion, that the defend- 
ant had not answered, and it was insisted, that except in cases where 
the injunction had been allowed by a master, the defendant is not 
entitled to move to dissolve before he has answered. The Chan- 
cellor overruled the objection. It was replied to this case, that 
according to the New York practice, the injunction is allowed 
without argument in the first instance. But with us, although it is 
usual to grant a rule to shew cause, yet the argument is often so 
hurried, as to render more deliberate investigation desirable. In 
the case of James’ adm’or. vs Jefferson, 4 Hen. & Munfd. 483, 
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the motion was to discharge the injunction as improvidently grant- 
ed. The Chancellor said, ‘I had very great doubts at first about 
granting the injunction, but as the defendant is 7x contempt, the 
bill having been taken for confessed after injunction granted for 
want of answer, the motion comes from him with rather a bad 


grace.” 


I proceed now to consider the ground upon which this motion 
rests. The affidavit which has been filed, simply brings to the no- 
tice of the Court the interest of Whiteman and Hunt, as assignees 
of the judgments, and represents the claim of the complainants as 
one of long standing, over which they have slumbered and delayed 
for a great length of time, whilst the defendant’s claim is stated to 
be one, founded on recent contract, for valuable consideration, 
without notice, and reduced to judgments. These are the princi- 
pal facts stated in the affidavit. The general denial of equity of 
the bill founded upon the ignorance of the defendant as to the facts 
stated in the bill, can have no effect whatever. The equity of the 
bill is founded in aright derived from an alleged lien, growing out 
of the deed of trust and the Act of 1799. This basis upon which 
the complainants’ claim rests, is not removed by the affidavit. 
Whatever effect may be given to the neglect and delay of the plain- 
tiffs in enforcing their claim at an earlier period, on a fina] decree 
upon the merits, I am not disposed, under the circumstances of the 
case as disclosed by the bill, to consider it as authorizing the dis- 
solution of the injunction. The general principle to be collected 
from the books is, that a person applying for an injunction, must 
shew an actual or probable right to the estate. ‘This doctrine ga- 
thered from works on Chancery jurisdiction, was most explicitly 
stated in the case of Georgia vs. Brailsford, (2 Dall. 402, 415,) 
where Judge Johnson says: ‘In order to support a motion for an 
injunction, the bill should set forth a case of probable right, and a 
probable danger that the right would be defeated, without this spe- 


cial interposition of the Court.” Judge Iredell says: ‘It is too 
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early upon a motion for injunction to express an opinion upon the 
title in collision ; it is enough on a motion of this kind to shew a 
colourable title.” In acase in South Carolina, Wilson vs. Wilson, 
(1 Dess. Rep. 224,) the Court said it would not give any opinion 
upon the merits of the case, that whether the bond could be sup- 
ported or should be defeated by the defeazance, must remain to be 
decided when the whole merits should be gone into. But that 
there did appear upon the face of the bond a rightin the complain- 
ant, and that to give an opportunity to go into the whole merits, 
it was necessary to grantan injunction to prevent in the mean time 


any disposition of the property. 


It is said in Dick. 149, that a party applying for injunction must 


shew a specific right in the property, and that it is in danger. 


=] 


In the case of Birch vs. Corbijer, (1 Brown, Ch. Rep. 571,) the 
plaintiff filed a bill claiming an equitable lien on stock. ‘The Pank 
hearing of suit refused to permit a transfer. It was moved that the 
Bank might be ordered to transfer. The Lord Chancellor said, 
this was in fact requiring a decree in the cause, by an interlocutory 
order, for the defendant must undertake to prove that the com- 


plainant has no lien on the stock. 


The simple inquiry in this case is, whether it appears from the 
allegations of the bill, that the complainants have a probable right, 
and that this right is in danger of being defeated unless the Court 


interposes. 


The complainants, as has already been stated, contend fora lien 
upon specific property under the deed of trust and also by virtue 
of the Act of 1799. It is insisted by the defendant, that the deed 
is not a conveyance in trust from James Read to Gen. Read, but 
that it is an absolute conveyance with a confidence reposed, which 
does not entitle the plaintiffs to any lien; and they further say 
that if the Act of 1799 has any application to this case, it merely 


secures a priority in payment, but gives no lien. It is not my in- 




















































1831. 


[Read- et. al. vs. Dews, et. al.) 


tention to express any opinion upon these points and many others 
raised in argument against the merits of complainants’ claim, but 
believing, as Ido, that the complainants have presented ‘a fair 


6] 


foundation for future judicial investigation,” that they have exhi. 
bited a colourable right upon which they may obtain a decree, that 
will entitle them to be paid in preference to the present judgment 
creditors, when the whole merits are gone into, upon plenary 
hearing, it only remains to inquire, whether that right is in danger 


of being defeated, unless this Court interposes. 


If the money now detained in the hands of the Sheriff, be per- 
mitted to be drawn out by dissolving the injunction absolutely, 
how will the complainants enforce their decree, should they suc- 
ceed in establishing their lien? It was argued for the defendants, 
that if the plaintiffs had a lien, it would follow the property into 
whatever hands it might go; and as the land could not be eloigned, 
the p aintiffs needed no assistance. I have looked carefully to this 
suggestion, and after giving to it the best reflection of which I am 
capable, T cannot acquiesce in the propriety of leaving the com- 
plainants to the chance of reaching this property in the hands of 
third persons. Besides they may succeed in establishing a lien 
under the trust deed. upon the specific property, which consists of 
negroes and fail under the Act of 1799. The motion to dissolve 


the injunction absolutely, is therefore overruled. 


Whilst the jurisdiction of the Court as to injunction, is a most 
useful one, without which the benefit of an equity against proceed- 
ings at law could not be had, it is necessary to be extremely care- 
ful, that this power be not used to delay justice and unnecessarily 
to hinder the enjoyment of a legal right. Thesum of money now 
detained in the Sheriff’s hands is large, and the annual interest i 
upon it considerable. Although it be true that the Court would 
dissolve the injunction unless the complainants used every dili- 
gence in their power to speed their cause in the Circuit Court, 


yet the money is detained indefinitely, and it may be necessary, 
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notwithstanding the best exertions of the complainants, to retain it 
for some time. The defendants represent themselves as judgment 
creditors, and consequently as having an established and legal 
right. All that the plaintiffs can ask for, is that the Court should 
so far interpose, as to enable them ultimately to enforce their de- 
cree should they succeed in establishing their lien. That the de- 
fendants should not be unnecessarily hindered in the enjoyment of 
a right which they have established at law ; that this large sum of 
money might not be held in a situation wholly unproductive and 
for an indefinite term, and at the same time, that the plaintiffs may 
be protected in any right which they may succeed in establishing, 
Ihave come to the conclusion to dissolve the injunction condition- 
ally; and the condition is, that the defendants Whiteman & Hunt, 
who are understood to be highly responsible individuals, and pur- 
chasers of the property of Gen. Read, do give a bond with good 
and sufficient securities to be judged of by this Court, payable to 
the complainants in the sum of $17,000 conditioned fur the forth- 
coming of the property to answer such decree as the plaintiffs may 
obtain, and for the payment of which they shall be decreed to have 
a lien upon the specific property, under the trust deed, or upon the 
gencral estate of Ger. Read, under the Act of 1799; and upon 
failure to produce the property, then conditioned to pay to com- 
plainants the amount of their decree so established. In order to 
this, it is necessary that the defendants, Whiteman & Hunt, be 
made parties to this bill; and in this there is some difficulty. 


They represent themselves by their affidavit, as assignees of the 
judgments, and as willing to be made parties, and move to be made 
defendants in the bill. This is not a regular motion. But as it is 
a case simply of injunction, and the motion is made to a Court of 
equity by those really and beneficially interested in the judgment 
at law, the Court will compel the plaintiffs to amend their bill by 
making Whiteman & Hunt defendants, without prejudice to the 
injunction, as it now stands by the amendment, and upon their re- 
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' fusal to do so will dissolve the injunction. This course was 
adopted in the case of Harrison vs. Morton, (4 Hen. & Munfd. 
) 483.) 


Should these defendants thus made parties to the bill decline to 
give the security required, in which case the injunction will stand 
continued, they will be entitled to the benefit of the bond which 
was ordered to be given by the complainants upon granting the 
injunction. To this end, a new bond must be executed by the 
complainants, payable to these defendants in a like sum and con- 
ditioned as the former bond. 


Hasersuam & Owens, for complainants—B. F. Hunt, Nico. 
& Gorpon, for defendants. 
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Srerpuen C. Green vs. Tut Mayor anp ALDERMEN OF Sa- 


VANNAH. 
Certiorar?. 


Inspection laws may be constitutionally applied not only to the produce of the country to be 
exported, but to imports brought in for the purpose of sale within the State. 

And therefore, an Ordinance of the city of Savannah made mnder the authority ofan Act of the 
Legislature of Georgia, inflicting a penalty on any person who should sell domestic liquors 
Within the lin. its of the city, without having them gauged and iaspected by the City Inspector, 
to whoin 2 small compensation was to be paid by the vender, was Aeld to be an inspection 
law, and constitutional, both as to the thing to be done, and the compensation to be made, and 
that its penalties might be properly enforced against the importer of the liquors, in the ori- 
ginal casks, who had sold the same, without having them gauged, &c. 

The Constitution of Georgia declares that no bill or ordinance shal! pass containing any matter 
different from what is expressed in the title thereof; held, that although under this clause so 
much of a statute as contains matter different from what is expressed ia the tide thereof, 
will be void, yet that it was enough if the title was descriptive generally of the purposes of 
the Act, and that it was not necessary that it should particularize the several provisious 


and amendments contained in the body of the act. 
By LAW, Judge. 


UNDER an Ordinance of the city of Savinnah, the petitioner S. 
C. Green was fined in the sum of thirty dollars for a violation of 
said Ordinance, by vending certain casks of liquors, which he 
had imported from the State of Rhode Island, without having 
them gauged and inspected according to the provisions of said 


Ordinance. 


The grounds stated in the petition and alleged as error, are Ist. 


that the Ordinance did not give the corporation the power of 
fining, in as much as the petitioner was the importer of the arti- 


cles, and sold them in the origina] casks. 


2. That if the Ordinance does confer such power, it is not au- 


thorized by any Act of the Legislature. 


3. That if any such Act exists, it, together with the Ordinance, 
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violates the provisions of the Constitution of the United States, 
which prohibit a State from laying imposts on exports or imports ; 
and which give to Congress the power to regulate commerce with 


foreign nations and among the several States. 


The Ordinance subjects all persons who sell within the city of 
Savannah any domestic distilled liquors, without having the same 
guaged and inspected by the city guager and inspector, to the pay- 
inent of a fine not exceeding $30. It requires the payment of a 
small compensation to the officer for the service performed. The 
Act of the Legislature of 1825. Sec. 16, enacts, that the said Mayor 
and Aldermen shall have power to pass ordinances (among other 
things,) for the inspection of all articles and produce sold within 
the limits of the city of Savannah and hamlets thereof, and to ap- 
point inspectors, guagers, &c. for the purpose of carrying into ef- 
fect all such ordinances as may be passed by virtue of the authori- 
ty hereby granted, and to fix their fees, &c. The I1th Sec. of 
same Act and the 3d Sec. of Act of 1787, authorises the corpora- 
tion to inflict or impose such pains, penalties or forfeitures as shall 


be conducive to the good order and government of the city. 


The question for the consideration of the Court, then is, whe- 
ther this Act and Ordinance, when applied to a sale made by the 
importer of the articles in the original casks or packages, violate 
the provisions of the Constitution referred to? And first, with re- 
ference to that provision which declares, that no State shall, with- 
out the consent of Congress, lay any imposts or duties on imports 
or exports, except what may be absolutely necessary for executing 
its inspection laws, &c. Under the provisions of the Ordinance, 


there are two things to be considered, viz: 1. the requirement to 


have liquors sold within the city guaged, under the penalty pre- 


scribed ; and 2. the fee allowed to the officer for the service per- 
formed. It is not strictly necessary, that I should consider the 


latter in order to the adjudication of every principle directly pre- 
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sented by this case; the injury complained of is not the payment 
of the fee allowed the officer, but it is the fine imposed for refusing 
to allow the liquors to be guaged. As however, it may be impor- 
tant and desirable to have the question, as to the right to impose 
the tax for the purpose of the fee decided, I have determined to 
decide the whole at once. It is obvious from the very words of 
the exception to the prohibition upon the States in the 10th Sec. 
Ist Art. of the Constitution of the United States, that the right in 
the States to pass inspection laws is recognised by that instrument 
itself. And whilst they are passed in good faith for the purposes 
for which they were rightfully designed, that is, to improve the 
quality and condition of articles to be exported, and thus to facili- 


tate their sale, and acting upon articles imported and to be sold 


within the State, to prevent impositions from being practised on 


them, whilst these are their objects, and they are not resorted to 
as a means indirectly of raising revenue, they are unquestionably 
protected by the exception. The law under consideration is of 
this class, it is an inspection law, whether we test it by the gene- 
ral signification of the term, or by an examination of its nature, 
tendency and object. Its direct object is, to improve the quality 
of liquors vended in the city, and to prevent impositions in the sale 
of them. Almost every exercise of police power, intended to pro- 
mote health or toimprove or facilitate commerce within the State, 
is considered as falling under this class of laws, and embraced in 
the exception to the prohibition relied on. Inspection laws are 
not confined, as was supposed in the argument of this case, to the 
produce of the country to be exported, but apply as well to imports 
brought in for the purpose of sale within the State. The inspec- 
tion laws of other States act as well upon importations as exporta- 
tions. Such is the understanding of the Supreme Court of the U, 
States in regard to them, as is apparent from its remarks in the 
case of Brown vs. State of Maryland, (12 Wheat. 438.) And it 
appears to me from the very nature of the power to be exercised, 


in order to attain the object of inspection laws, they must frequent- 
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ly act upon imports as well as the products of the country, other- 


wise the community would be subjected to all the consequences of 
unsound and deleterious articles, without the possibility of detection 
or prevention. But when it is said ** No State shall without the 
consent of the Congress, lay any imposts or duties on imports or 
exports, except what may be absolutely necessary for executing its 
inspection laws,”’ I apprehend the right to tax imports as well as 
exports, for the purpose of executing inspection laws, is admitted. 
It results, that so far as this prohibition in the Constitution affects 
the question, a State has the right to lay a tax upon imports, the 
object of which is to pay fur services performed in inspecting the 
articles. I consider it unnecessary to enlarge. I entertain no 
doubt of the constitutionality of the Ordinance, both as it regards 
the thing directed to be done and the compensation to be made. 


Another ground of error, assigned in the petition, is, that the 
Act and Ordinance are violative of the right of trial by Jury, as se- 
cured to the citizens by the Constitution of the United States and 
of this State. The question here presented was considered by the 
Court in the case of Low and the Commissioners of Pilotage,* and 
its opinion fully expressed upon it, in the decision made in that 
case. As it regards the Constitution of the United States, there is 
no question ; and I adhere to my views then given upon the words 
of the Constitution of Georgia, until the opinion of the Judges in 
convention can be known. There are various gronnds taken by 
the counsel for the petitioner, and which were not stated in the 
petition. Our rule of Court declares that.no other grounds shall 
be insisted on at the hearing than those stated in the petition for 
certiorari. I will nevertheless advert to the principal points sug- 
gested, as doubts and difficulties have been raised upon the Act of 
1825, upon which it may be desirable to have the opinion of the Court. 


Ist. It is said that the Act of 1825 is violative of the 17th Sec. 
of the Ist Art. of the Constitution of Georgia, because its title is at 





* Supra p. 314. 
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variance with the body of the Act. There is no doubt that under 
this provision of the Constitution, so much of a statute as contains 
matter different from what is expressed in the title, is void. The 
title to the Act of 1825 is professedly to amend and consolidate 
the several acts which have been passed in relation to the privi- 
leges and powers of the corporation of Savannah. It can hardly 
be supposed necessary, I apprehend, to a compliance with the 
Constitution that every amendment intended to be made should be 
particularized in the tiile, or that all the particular amendments, as 
enacted in the body of the Act, should be specified in the title. 
An Act, the title of which declares it to be for the better regula- 
ting the town of Savannah, or to amend or enlarge the powers of 
the corporation thereof, it is thought, would be sufficient, without 
enumerating the particulars in which those powers were to be en- 
Jarged or extended. And if this be not so, there is no general Act 
incorporating a town in Georgia, which is a compliance with this 
section of the Constitution. There is no matter contained in the 
16th Sec. of the Act of 1825, different from what is expressed in 
the title, and it is that which the Constitution prohibits.* 


2d. It is said that the fining power in the 11th Sec. of the Act of 
1825, cannot be carried into effect, beause there are pencil inter- 
lineations in the original enrolled Act in the Secretary of State’s 
office. The difficulty of rejecting such interlineations and giving 
effect to the Act, if enough remained, does not strike me, and this 
section is perfect, as I understand it, to the proviso. But the third 
Sec. of the Act of 1787, confers upon the corporation, in almost 
the same words, with the Act of 1825, until we reach with the pro- 
viso in the latter Act, the power to inflict fines and penalties for a 
violation of city ordinances. The amount of the fine in this case 
does not render it necessary to resort for its authority toghe 11th 


Sec. of the Act of 1825. 





*See Smith § Wife vs. Oliver, Adm’r, (Dudley’s Rep. 191, §. P.)\—(Ed.) 
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3d. It is said that the Act only authorises the inspection of mer- 
chandize sold within the city ; and that the Ordinance directs them 
to be inspected as soon as they are brought in. It is a rule well 
understood, that laws of this kind must be construed strictly and 
according to the letter, and if a case were to occur in which a fine 
was inflicted, for refusing to suffer the inspection before any sale 
of the article was made, I do not perceive how the operation of 
this rule could be avoided—I mean to be understood, that it is the 
act of subsequent sale, in connexion with the omission or refusal 
to have the articles inspected, which renders the seller obnoxious 
to the fine. In the present case the petition itself sets forth the 
fact that the liquors were sold by the petitioner, and consequently 
no such qnestion can arise here. Iam of opinion that the pro- 
ceedings of the corporation in this case, ought to be affirmed, and 


the petition for certiorari is therefore discharged. 


M. H. McA uisTeEr, for plaintiff—Joun C. Nicoxt, for def’t. 
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CHARLES SeEToN vs. James R. Hanuam. 


Debt. 


The term “State” when used in the Constitution of the United States, is confined to a member 


of the American Confederacy. 


So much of the Act of Congress of 27th March, 1804, as extends the provisions of the Act of 
1790, regulating the mode of proving in one State the judicial proceedings, &c in another 
State,) to the Territories of the United States, so as to prescribe the mode of proof or the ef- 
fect to be given to a judgment of a Court of a Territory, in the Courts of a State, is uncon- 


stitutional. 


Tne States possess the right of legislating on the subject. 
By LAW, Judge. 


A VERDICT for the plaintiff was rendered in this case, upon the 
evidence afforded by an exemplification of a decree in Chancery 
from a Court of the Territory of Florida, proved according to 
the Act of Congress of 1790. A motion is made fora new trial 
upon the ground, (among others,) that this evidence was impro- 
perly admitted, because, it is contended that the Act of Con- 
gress of 27th March, 1804, extending the provisions of the Act 
of 1790, to the Territories of the United States, and Countries 
subject to the jurisdiction of the United States, is unconstitu- 


tional. 


After the most careful examination of this subject, which I am 
capable of giving to it, I have come to the conviction that the term 
“ State,”’ when used in the Constitution of the United States is 
confined to a member of the American Confederacy ; that it does 
not embrace a Territory of the United States; and that conse- 
quently, Congress had no authority under the Constitution to pass 
the Act of March 1804, extending the provisions of the Act of 
1790 to the Territories of the United States, so as to prescribe the 
mode of proof, or the effect to be given to a judgment of a Court 
ofa Territory, in the Courts of a State of the Union. So much 
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of the Act of March 104 is therefore held to be unconstitutional 
and inoperative upon the Courts of a State. The States possess 


the right to legislate upon this subject. 


The determination of this question, renders unnecessary the 





consideration of the other grounds, upon which this motion was 
based. 


It is ordered, that a new trial be granted. 


C. S. Henry, for plaintiff—J. W. Jackson & Joun C. Nicott, 


contra. 








See Hepburnvs. Ellzey, (2Cranch. 445.) Corporation of New-York vs. Winter. (1 Wheat. 
91. 1 Kent’s Com. 349, 385, 3d edit.) Sturges vs. Davis, decided in the Supreme Court of ‘ 
New-York, (not reported,) cited in 1 Paine & Duer’s Practice, 11,12. 2 Bibb. 334. 
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Josepn C. Hasersuam, comp’Lt, AND James D. HuacueEnin, 


ADM’R, AND WILLIAM WEIGHTMAN, DEF’TS. 


In Equity. Bill for discovery, relief, &c. 


Where the bill alleged that complainant had performed medical services for negroes belonging 
to an estate, on the faith of such estate, and at the instance of the executor thereof, who had 
since died insolvent ; held, that in equity such creditor had a right to resort to the estate, in 


the hands of the administrator de honis non, for payment 


Quere, if the individual note of the executor of an estate, taken by a simple contract creditor 
thereof, would operate to charge the executor personally, and to discharge the estate from 


such debt. 
By LAW, Judge. 


THE bill in this case alleges that the complainant, as a practising 
physician of medicine, attended upon the negroes on the planta- 
tion of the late Gen. Jacob Read, prescribing for them in sick- 


ness and furnishing medicines for several years, commencing in 





1825, and ending in October, 1830; that these services were 


rendered and performed at the instance and request of the execu- 





tor, and upon the faith and credit of the estate. A small part 
of the account, is for services rendered after the death of the ex- 
ecutor, and when the plantation was under the control of the 
overseer. The bill states that Gen. Read died largely indebted 
to Weightman, and that the executor confessed judgment in the 
Circuit Court of the United States for fifty-seven thousand dol- 


Jars in 1824, which was renewed by scire facias in 1827; that 





Huguenin qualified as administrator at the instance of Weight- 
man, as principal creditor; that Huguenin received into his ; 
possession the whole of the estate, which remained unadminis- 
tered, and which it charges, was sufficient to pay all the debts. 
The bill further charges that Huguenin did, with a view to give 
a preference to Weightman, and contrary to the statute of 
Georgia, confess a judgment, not only for the original principal, 


but also for the interest, being twenty-eight thousand, seven hun- 
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dred and ninety-three dollars and eighty-two cents. The bill 
prays an account of the debt and of the assets of the estate: 
that the assets may be applied in a course of administration, 
and that what shall remain after paying debts of a higher de- 
gree, shall be decreed to satisfy complainant’s demand in whole 
or pro rata, with the open account creditors—tu the exclusion 
of the judgment for interest confessed to Weightman; and that 
if Huguenin has already paid that judgment, he may be decreed 


to be personally liable. 


To this bill a general demurrer has been filed. Many grounds 
have been assigned in support of it, but the decision of it must de- 
pend in my judgment upon a single point. If upon principles of 
law, the services rendered upon this estate, create no charge or 
debt against the estate: if, as contended by defendants’ counsel, 
the complainant is to be considered as having contracted with the 
executor who is personally liable to him for compensation, and 
who has his remely against the estate for any advances made, or 
liabilities incurred in his behalf, then it is clear that the plaintiff 
could be entitled to no relief upon the facts of his bill, and the de- 
murrer would have to be sustained. But if, on the other hand, 
these services can, consistently with principles of justice and equi- 
ty, and supported by adjudicated cases, create a charge upon the 
estate, and constitute the complainant a creditor thereof, then it is 
equally obvious that the bill must be answered, and the demurrer 
consequently overruled. It is not necessary to go into any ques- 
tion affecting Weightman’s judgment on the right of the plaintiff 
to stand in the place of the executor, and come here for a lien upon 
the estate ; for, considering him only as a simple contract creditor 
of the estate, he is entitled to have his bill answered and to have 
an account of the assets from the administrator. When the an- 
swer comes in, and the precise condition of the estate is ascertain- 
ed, should it be rendered necessary, it will then be time enough to 


adjudicate the other questions raised in the case, and considered 
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as a case between a creditor of the estate, and the legal represen- 
tative, for an account of assets in his hands, liable to the payment 
of debts. Isee no necessity for making other persons parties than 
those before the Court. I proceed to the consideration of the point 
stated. It is contended as a general principle, that an executor 
has no power of charging the effects in his hands to be adminis- 
tered, by any contract originating with himself; that he cannot 
upon his own contract render the estate liable to be taken in exe- 
cution. And this does appear to me to be the result of the cases 
on this subject at law. But there is a class of cases where the es- 
tate has been charged in equity at the instance ofthe creditor, for 
supplies furnished, and services rendered, which were necessary 
to its existence. Many cases of this kind have occurred in South 
Carolina, growing out of the description of property consisting in 
plantations and negroes, and requiring as necessary to their utility, 
and even existence, supplies of utensils, food, clothing and medical 
attendance. The case of Carter vs. Eveleigh, (4 Dess. Eq. Rep. 
19,) was a case in which a saw gin was purchased for the use of 
the separate estate of the wife, by the husband, the manager of it. 
The bill was filed by the seller to make the trust estate liable. 
The Chancellor decreed, that as the gin was bought for the trust 
estate, as it belongs to it, and has not been paid for, it is but just 
that the complainant’s demand should be satisfied out of the estate. 
The Court of Appeals unanimously confirmed this decree—over- 
ruled the demurrer, and ordered the defendants to answer. In the 
case of James vs. Mayrant, (4 Dess. Eq. Rep. 591,) a factor had 
furnished supplies to a plantation: the Court referring to the fore- 
going case, re-affirms the decision. Montgomery vs. Eveleizh 
and others, (1 M’Cord’s Ch. Rep. 267.) The plaintiff was the en- 
dorser upon a note given by Wm. Eveleigh for the purchase of 
corn, for the subsistence of the negroes belonging to a trust estate 
of his mother. Ch. Desaussure decides, that the trust estate is 
liable. It would, he says, be a fraud on the public, to protect a 


trust estate from such a demand. It would be destructive to such 
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estates if they were not so liable, as it wouldtake away all credit, 
when the slaves might be perishing for want of food, or dying for 
want of medical aid. The case of Douglass vs. the Ex’or of Fra- 
ser, in 2 M’Cord’s Ch. Rep. 105, was that of a debt partly owing 
by the testator in his life time, and in part contracted by the exe- 
cutor for goods, &c. for which the executor had given his own 
note. The executor was insolvent, and the bill was filed against 
him to subject the estate in his hands to the payment of the debt. 
The Chancellor decided the estate to be liable ; upon appeal that 
decree was confirmed, Judge Nott remarking, that the mere cir- 
cumstance of the executor having liquidated the demand, cannot 
exempt the estate from the payment of a debt otherwise chargea- 
ble upon it. The previous cases are again referred to and ap- 
proved. In relation to this last case, I do not intend to be under- 
stood as intimating.any opinion upon the question, how far the ta- 
king of a promissory note from an executor, considered as an ad- 
mission of assets, would go to bind him personally, and to dis- 
charge the simple contract debt for which it was taken. In the 
case before me the simple enquiry is, whether the estate of a de- 
ceased person is liable for necessary food, or clothing or medical 
aid furnished for its benefit. The decisions referred to are those 
of a sister State in which principles have been applied, that con- 
sidered with reference to the necessities of this kind of property 
in particular, appear to me perfectly just and equitable, and in ac- 
cordance with sound policy. In this case the bill charges that the 
executor is dead and insolvent, and the plaintiff must lose the labor 
of several years bestowed upon this estate for its benefit and pre- 
servation, if his only remedy be against the executor. I think it 
right, upon the facts stated in this bill, that as the estate has had 
the benefit of his services, it should respond to his claim. The 


demurrer, therefore, is overruled. 


Hasersuam & Owens, for plaintiff—Joun C. Nicott, for de- 


fendants. 
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JoHN SHELLMAN, TRUSTEE, aND Exiza C. & Rospert H, Per- 


TIGREW, COMPL’Ts, AND BENJAMIN F. Scott, DEF’T. 
In Equity. 


A Bond was made payable at a distant day, with lawful interest payable annually, to secure 
which, a mortgage was given with a proviso, that in default of payment of the principal sum, 
or the interest, at any time when the same should become due, it should be lawful to fore 
close the same: held, that the mortgagee had the right, from the contract of the parties, to 
foreclose the mortgage, and collect the whole debt, principal and interest, on the failure of 


the mortgagor to pay the first year’s interest when it became due. 
An injunction may be retained under the special! circumstances of the case, though the defendant 
has filed his answer, fully denying the equity set up by the bill. 


By LAW, Judge. 


THIS is an application to dissolve an injunction upon the coming 


in of the defendant’s answer. 


The object of the bill was to restrain the defendant from pro- 
ceeding upon the foreclosure of a mortgage on personal property. 
The mortgage was foreclosed for the whole debt, principal and in- 
terest ; and it is now urged against the motion to dissolve, that the 
principal is not yet due, and that the right to foreclosure and to 
collect the whole debt did not accrue upon a default to pay one in- 
stalment of interest due. This depends upon the construction to 
be given to the following provision in the mortgage, viz: ‘and if 
default shall be made in the payment of the principal sum afore- 
said, or in the payment of tnterest at any time when the same shall 
become due, then in any such case, upon any such default, it shall 
and may be lawful to and for the said Benjamin F. Scott, his heirs 
&c. to grant, sell, &c.”” The bond to secure which the mortgage 
was given, was payable in 1836, with lawful interest payable an- 
nually. But these parties were capable of making their own con- 
tract, and affixing such conditions as they thought proper. They 
have expressly declared in this instance, that upon failure to pay 
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any instalment of interest when due, it shall be lawful for the mort+ 
gagee to foreclose, &c. It is manifest that by the agreement of the 
parties themselves, upon default to pay the interest due, the prin- 
cipal debt became due, and consequently that the right exists to 
collect the whole debt.* 


Is is further objected that the answer in this case, is not such a 
denial of the whole equity of the bill, as wil] authorise this motion. 
The general rule, that an injunction is to be dissolved when an an- 
swer comes in and denies all the equity of the bill, is too well un- 
derstood to require affirmance, and yet, even to this, there are ex- 
ceptions; for in particular cases the Court will continue an injunc- 
tion, though the defendant has fully answered the equity set up, (2 
John. Ch. Rep. 105. Wyatt's P. R. 236. 2 Ves. 19.) In the 
former of which cases the Chancellor says, the granting and con- 
tinuing ot the process, must always rest in the sound discretion, to 
be governed by the nature of the case. The undenied fact in this 
case, that two of the negroes for whom the debt was incurred, are 
so diseased as greatly to impair the real value; the expression of 
the defenant's belief and opinion in one case, that derangement 
was feigned, and the omission wholly in the other to communicate 
the existence of a disease which could not be detected, which great- 
ly reduces the value, and from which 1 apprehend there is seldom 
an entire recovery, present a case in which I think the complain- 
ants entit!ed to the interposition of this Court, until they can have 
a hearing upon the merits. The defendant acquits himself in his 
answer of all intentional and designed concealment, but legal 
consequences may notwithstanding attach. I design to commu- 
nicate no opinion upon the merits, further than may be absolutely 
necessary to disclose the ground upon which the injunction is 
continued. The motion is refused, and the injunction is contin- 





"See Goodtitle vs. Notitle, (11 Moore, 491. 22 En. Com. Law, Rep. 420.) James vs. 
Thomas, (5 Barn. & Adol. 40. 27 En. Com. Law, Rep. 26.)—(£d.) 
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ued, with the intimation to the plaintiffs that they must speed the 


cause and bring it to a hearing at the next term. 






Injunction continued. 






M. H. McAtuister & R. R. Cuy.er, for compl’ts—Wm. W. 


Gorpon, for def’t. 
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How.Lanpb, Warp & Sprine vs. Jonn I. Dews, Ex’or oF W. C. 


BuT.Ler. 


Debt. 


It seems ,that where possession of goods is taken by a vendee, after the death of vendor, under 
a deed fraudulent as to creditors, the vendee is liable to the creditors of deceased vendor as 


executor de son tort. 


And where the vendor remained in possession of the goods after the execution of the deed, and 
the vendee took possession the day before the death of the vendor, and whilst he was in ez 
tremis, and the Jury found by their verdict that such deed was fraudulent; held, that the 
vendee was chargeable to the creditors of deceased vendor as executor de son tort. 


But it seems, in such case, that the vendee can only be charged at the suit of creditors of vendor 


and that his legal representative has no remedy. 


And it seems, that the vendee is not chargeable as executor de son tort, if he took possession 
under mistake, or without fraud. 


If one takes possession of the goods ofa deceased person, claiming to be executor. or does those 
acts wnich only an executor can do, he may be charged as executor de son tort, though there 
be a rightful executor or administrator. 


So if the intermeddling be 5efore probate, or grant of administration to rightful representative. 


D. sued as executor of B., pleaded, 1st. ‘‘ Ne unques executor ; 2ly. Outstanding debts of equal 
dignity with plaintiffs.” The acts done by him having made him executor de son tort, and 
the Jury having therefore found the first plea against him; held, that having plead a plea 
false within his own knowledge, he was liable to plaintiffs’ demand, however small the assets 
in his hands; that he was not entitled to reduce the plaintiffs’ verdict against such assets, by 
proof of outstanding debts of equal dignity, and that the verdict of de Lonis testatoris, si vel 


non de bonis propriis, for the whole of plaintiffs’ demand, was proper. 
By LAW, Judge. 


IT appears from the evidence adduced upon the trial of this case, 
that W. C. Butler, being indebted to one Shaw, made and exe- 
cuted a bill of sale to him of all his stock in trade: that Butler 
remained in possession, and continued to sell and dispose of the 
goods: that a new set of books was opened in the name of Shaw: 
that shortly after, upon Shaw’s leaving the State, he gave to 
Butler apower of attorney to act for him, in selling and dispo- 
sing of the said goods. It further appeared that Butler was in- 
debted to the defendant in a sum of money, for certain promissory 
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notes of the defendant which he had loaned to Butler to raise 
money upon; or for liabilities by indorsement under which the 
defendant had come for him, Butler: that in consideration of 
this indebtedness on the part of Butler to Dews, an inventory or 
list of the articles in the store was taken and made out, and But- 
ler, as the agent of Shaw, acknowledged by his receipt at the 
bottom of saidinventory, to have received from the defendant, a 
certain sum of money in payment for the said articles. In oth- 
er words, that Butler, as the agent of Shaw, conveyed the stock 
to Dews, to pay or secure the debt due from Butler to Dews, 
and which transaction was evidenced by the bill of parcels and 
receipt before stated. It also appeared that Butler remained in 
possession and continued to sell and dispose of the goods until 
the day before his death, on which day, whi!st Butler was in 
eztremis, Dews shut up the store; and subsequently to Butler’s 
death, sold a part of the goods at private sale to a commercial 
firm in the city, and sent the balance to auctions where they were 


sold by his directions, and the proceeds paid to him. 


The present action was brought by the plaintiffs who were cred- 
itors of Butler, against the defendant, as his executor. The de- 
fendant pleaded ne unques executor, and (among other pleas,) va- 
rious outstanding debts due by Butler, of equal dignity with the 
plaintiffs’. The Jury returned a verdict for the plaintiffs, and this 
motion is made for a new trial, upon various grounds, which I will 
now state and consider. Ist. It is said that the defendant took 
possession of the goods befure the death of Butler, and was there- 
fore only a trespasser and not liable to be charged as ez’ur de son 
tort. In order to determine this point, our enquiry is directed to 
the effect of a possession, taken under a fraudulent conveyance as 


against creditors. It is conceded, that, when a man takes posses- 
sion under colour of title, though he had failed to make out that 


title completely in every respect, yet he shall not be deemed ex’or 
de son tort. Such was the doctrine affirmed by Lord Kenyon in 
Flemings vs. Jarratt, (1 Esp. Rep. 335,) where Peat the deceas- 
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ed had assigned a ship to Jarratt in consideration of engagements 
under which Jarratt had come on account of the ship, and under 
which assignment he claimed a lien, and took possession after 
Peat’s death. Flemings had furnished sails for her, and thought 
to charge Jarratt, as ex’or of Peat. Such were the facts in that 
case. But in the case of a gift or conveyance to defraud creditors, 
the rule established in England upon the 13 Eliz. C. 5, has been, 
to construe such gift or conveyance void as to creditors, and the 
debtor to have died in full possession, with respect to their claims. 
In 3 Bacon’s Abridgment, (Fraud C. p. 314,) it is said, “if a man 
make a deed of gift of his goods in his life time, by covin to oust, 
his creditors of their debts, yet after his death, the vendee shall 
be charged for them.” Buller, J. in refering to this authority in 
Edwards vs. Harben, (2 Term, Rep. 597,) asks, ‘*in what man- 
ner shall he be charged? He can only be charged as executor, be- 
cause any intermeddling with the intestate’s effects makes him so.” 
In this case of Edwards vs. Harben, the facts were, W. J. Mercer 
was indebted to Harben, to secure which debt, he gave the bill of 
sale, with an understanding that the defendant, Harben, should en- 
ter upon the effects and sel] them after the expiration of 14 days, 
in case the money should not be sooner paid. Mercer died within 
the 14 days and Harben entered and sold, and he was held liable, 
as ex’or de son tort at the suit of the plaintiff, another creditor of 
Mercer. In the case of Hawes vs. Leader, (Cro. James 270,) it 
was ruled, that one who took possession of goods under a convey- 

ance fraudulent as to creditors, was liable as an executor de son 
tort, and the same is ruled in Yelverton 197. In Shep. Touch- 
stone 488, it is said, ‘* Where I take any of the deceased’s goods 

into my hands by mistake, supposing them to be mine own, or un- 

der colour of title, as when I have a good deed of gift or sale of 
them, without any fraud or covin, such an intermeddling will not 
make a man chargeable as executor of his own wrong, neither 

may I be so charged in these cases.” Thus it is most clear, ac- 
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cording to the English authorities, that where possession is taken 
under a deed which is fraudulent as to creditors, the vendee is 
chargeable as ex’or de son tort; and the latter authority shews 
most clearly the difference between such a conveyance and a 
colour of title free from fraud and covin. I remark further upon 
the authority of the case of Edwards and Harben, and the case of 
Hamilton vs. Russel, (1 Cranch 309,) by the Supreme Court of 
the United States, that under the statute 10 Eliz. C.5, which is in 
affirmance of the common law, where an absolute conveyance of 
personal property is made and the vendor continues in possession, 
this is a circumstance which per se makes the conveyance fraudu- 
lent as to creditors. 'There has been, however, much diversity of 
opinion as to this. I have been referred in the argument, to the 
case of King vs. Lyman. reported in 1 Root’s Rep. 104, in which 
it was held, in the State of Connecticut, that intermeddling with 
the goods of a deceased person, held by a bill of sale from the de- 
cedent, although it be fraudulent, will not make a man an executor 
in his own wrong. I have not been able to see the report of this 
case, and do not know the reasoning upon which the adjudication 
is based. It seems to me to be opposed by all the English cases, 
and there is a directly contrary decision in another State in the 
case of Dorsey vs. Smithson, reported in 6 Har. & John Rep. 61. 
It is thus, I think, most obvious, that if this conveyance was fraud- 
ulent as to creditors, and the possession of the property was taken 
after the death of Butler, the defendant would be liable, as execu- 
tor de sontort. Butit is urged, that the defendant took possession, 
by shutting up the store the day before Butler died. It will be 
observed in the citation from Bacon’s Abr. that the possession was 
delivered to the vendee, (and yet he was chargeable,) and as Bul- 
ler, J. says, he could only be charged as executor. In Edwards 
vs. Harben, possession was delivered at the time the bill of sale 
was executed, by the delivery of one cork-screw in name of the 
whole. In the case of Osborne vs. Moss, (7 John. Rep. 161,) Os- 


borne had recovered a judgment against the intestate in his life- 
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time, and obtained execution and caused the goods to be levied on 
by an officer, and gave notice of sale for a day certain. Before 
that day the intestate died. The sale took place, Osborne pur- 
chased the chattels, and the officer delivered them to him. It 
nevertheless appearing that the judgment was fraudulently con- 
fessed to defeat creditors, it was held that Osborne might be sued 
as executor de son tort. In cases of bills of sale, the question of 
fraud for the most part, has turned upon the fact of a remaining 
possession in the vendor, inconsistent with the absolute character 
of the conveyance. And hence, to give effect to the construction 
upon the statute Eliz. which makes property so attempted to be 
conveyed, assets of the deceased vendor, as much as if no attempt 
to alien them had been made, the vendor may be charged if he 
takes possession after the decease of the verdor, as executor de 
son tort; and although a possession may have been taken, as ia 
this instance, immediately before the death, yet the remaining pos- 
session in the vendor from the time of sale until the illness of the 
party, caused a resort to the act of shutting up the store, (as the re- 
maining possession for 14 days in Edwards and Harben,) would 
render the conveyance void as to creditors, and the subsequent in- 
termeddling with the goods by sale private and at auction, and re- 
ceiving the proceeds, would make the defendant liable to be 
charged as such executor. The principle is, that a fraudulent bill 
of sale as to creditors is void, and that any interference with the 
goods conveyed afte: the death of the vendor, will make the ven- 
dee chargeable. In these cases there can be no remedy in favour 


of the rightful executor or administrator, because the conveyance 


is good against grantor. It is the creditors only who can charge 


the vendor. 


The second ground upon which this motion is placed is, that 
the property was not Butler’s, his interest having been divested 
by his conveyance to Shaw. The law applicable to conveyances 
made to defraud creditors was fully stated to the Jury, and the 
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construction placed upon our statute of 1818, (to prevent fraudulent 
assignment, &c. by which one creditor is preferred,) by the con- 
vention of Judges, in the case of Claghorn & Wood, plaintiffs in 
execution, and L. Lamb, claimant, was explained and given in 
charge to the Jury—and I see no reason to be dissatisfied with the 
conclusion at which they arrived, upon the testimony, in relation 
to this transaction. The bill of sale to Shaw was introduced in 
evidence by the defendant as constituting a link, and in fact, the 
basis of his title ; and the Jury were compelled to decide directly 
upon the validity of Shaw’s bill of sale, because if that had been 
good, the conveyance to the defendant by his agent would have 
protected him in this suit. ‘The whole arrangement, therefore, as 
well the conveyance to Shaw, as that to Dews, must have been 
considered fraudulent in regard to the other creditors of W. C. 
Butler. 


The third ground maintains the proposition, that there cannot 
be an executor de son tort, when there is a rightful executor or 
administrator ; and this is generally true, for in such cases any in- 
termeddling makes the person a trespasser to such legal represen- 
ta'‘ive. But to this, there are exceptions, as where a stranger takes 
the deceased’s goods and claiming to be executor, pays or receives 
debts, or pays legacies, or otherwise does those acts which none 
but an executor can do, in such case he becomes executor in his 
own wrong, though there be a rightful executor, or administration 
has been duly granted. So where the intermeddling is before pro- 
bate, or administration granted, he may be charged as executor 
de son tort. (5 Co. 33, 36. Salk. 313. 3 Bacon’s Ab. 22.) The 
reason upon which the doctrine here contended for is based, will 
not hold where mere letters to collect have been granted. And 
the facts in the case shew, that the acts relied on to constitute the 
defendant a wrongfu! executor, were done anterior to the grant of 


administration. 


The fourth ground alleges the fact, that the defendant’s plea of 
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outstanding debts of equal dignity with the plaintiffs’ demand, was 
not allowed. It contends that the verdict should have been for the 
plaintiffs, rateably with the debts of equal degree in the defendant's 
plea pleaded. An executor de son tort, differs from a rightful ex- 
ecutor only in this, that he can derive no benefit to himself from 
his wrongful act. He cannot charge commissions, he cannot main- 
tain an action; he cannot exercise the right of retainer. But in 
every other respect, he is considered and treated as executor, and 
all lawful acts which he does, or payments which he makes in a 
due course of administration, will be sustained and allowed him. 
The same form of action is used against him, he is not described 
as a wrongful executor, but simply alleged to be the executor; he 
may be joined with the rightful executor in an action against them. 
He therefore, can plead any plea which a rightful executor may ; 
and this question could not have arisen but for the fact, that the 
defendant has filed a plea of ne unqgues Executor. (See the sta- 
tute of Georgia, allowing as many different pleas to be joined as 
the party pleases.) And the effect of that plea, if found against 
him, is to make him liable to the plaintiffs’ demand, however small 
the amount of assets in his hands, upon the ground, that it is a false 
plea within the knowledge of the party pleading it. It is said in 
the books that where the assets are very small and inconsiderable, 
and the debt large, relief may be had in equity. But in this case 
there was but one of the outstanding debts pleaded supported by 
evidence, that was a noteon which Butler was indorser for $1000, 
and the assets found in defendant’s hands, I think, was between 
$1500 and $2000. The form of the judgment upon the plea of ne 
unques executor found against him, is de bonis testatoris si vel 
non, de bonis propriis. How then could the defendant be benefit- 


ed by a plea which would diminish the assets in his hands liable 


to the plaintiffs’ demand, and by which his own property would be 
subjected? Or how can a new trial be granted upon this ground, 
when upon the pleading if found against the defendant, he would 
be liable to the plaintiffs’ debt without regard to the amount of as- 
sets in his hands? 
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Upon the whole, having bestowed upon this case the most care- 


ful reflection, I am constrained by my apprehension of the princi- 


ples of law applicable to it, to refuse the mution for a new trial. 
New trial denied. 


Wma. W. Gorpvon, for plaintiffSB—M1LLen & Cuar.rton, for 


defendant. 
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Joun JEwITT, ET. AL. vs. JoseruH F. M’GoweEn. 


Fi. Fa. 


A creditor who has obtained judgment against his debtor, and levied his execution upon pro- 
perty mortgaged to another person anterior to his judgment, and which mortgage has been 
properly recorded, can only sell the equity of redemption, of his debtor. 


And therefore, such creditor, and not the mortgagee, is entitled to the proceeds of the sale un- 
der such execution. 


A foreclosure of a mortgage, under the statute of Georgia, does not vest the absolute estate in 
the mortgagee ; it only authorises a sale of the property, and the surplus, after payment of the 
mortgage and costs, belongs to the mortgagor. 


By LAW, Judge. 


THE plaintiffs in the above cases having obtained judgments and 
issued executions, levied on and sold the negroes and cattle of 
the defendant to satisfy the same. The Sheriff having declined 
to pay over the moneys arising from the sale, in consequence of 
notices served upon him, to retain the proceeds subject to the 
order and distribution of the Court, a rule was taken against him 
to shew cause. In answer to which, it appears, that the ne- 
groes levied on and sold, were mortgaged to F. D. Petit De Vil- 
lers, who became the purchaser of the property at Sheriff’s 
sales, and contends, that as mortgagee, (his mortgage being 
foreclosed before the sale, and the execution lodged in the She- 
riff’s hands,) he is entitled to the money arising from the sale 
of the mortgaged property, in preference to the plaintiffs in the 
above cases. As by the shewing made, the negroes only were 
mortgaged, there can be no reason for refusing the application 
for payment over to the plaintiffs of the amount arising from the 
sale of the cattle, being $120, and which is accordingly so or- 
dered. 


To determine the conflicting claims between the mortgagee and 
plaintiffs in execution, to the proceeds of the mortgaged property, 
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it is necessary to enquire what was the interest in the mortgagor 
in the negroes, capable of being sold. As a specific lien was cre- 
ated by the mortgage upon the negroes, intended to be a pledge or 
security for the debt due from the mortgagor to mortgagee, no 
subsequent judgment obtained against the mortgagor could defeat 
that lien—the property then could only be sold subject to the lien 
of the mortgagor, which mortgage could subsequently follow the 
property wheresoever and in whosoever hands it might be found, 
and re-sell it. It is then obviously only the equity of redemption 
of the mortgagor which could be sold. The mortgage was re- 
corded, and besides this, which would have been sufficient notice, 
the attorney of the mortgagee attended the sale and gave express 
notice of the mortgage. Ifa stranger or third person had pur- 
chased, and the mortgagee had previously agreed to abandon his 
lien and suffered the entire interest in the property to be sold, 
coming in for distribution of the proceeds according to priority of 
lien, there could be no objection to it; and in that case he would 
be paid according to the date of this mortgage. But in this case, 
the property is sold subject to the mortgage, by which only its 
value above or beyond the sum for which it was mortgaged, would 
be obtained ; the mortgagee becomes the purchaser of the equity 
of redemption, by which the whole estate becomes united in him, 
and if he may retain the sum bid for the equity of redemption, it 
must be at the manifest expense of the rights of the judgment cred- 
itors. Ifthe property is worth more than the sum for which it is 
mortgaged, the judgment creditors are entitled to it, and when sold 
subject to the mortgage, the amount which it brings is, for this 
purpose, its excess value above the mortgage. None of the rights 
of the mortgagee are affected, he stands precisely in the situation 
in which he did, excepting that he has united the whole estate in 
himself by purchasing the equity of redemption. 





In the case of Jackson vs. Hull, (10 Johnson’s Rep. 481,) the 
creditor sued on the bond, (to secure which he held a mortgage) 
and obtained judgment and execution. He levied upon the mort- 
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gaged premises, and sold them under his execution upon thejudg- 
ment, it was held that nothing was sold but the equity of redemp- 
tion, and that the mortgagee might afterwards maintain ejectment 


against the purchaser for the same premises.* 


In the State of South Carolina, there have been several cases 
upon the subject. The first is the case of the Ez’ors of Ashe 
vs. Ex’ors of Livingston, in 1797, (2 Bay’s Rep. 80.) That case 
would seem to establish the rule in favor of the mortgagee to re- 
ceive the money in this case, but as it is explained by the Consti- 
tutional Court of South Carolina, in a case in 1 McCord’s Rep. 
399, ex parte the City Sheriff in 1821, it is made to turn upon the 
preference given to a mortgage over a subsequent judgment by the 
executor’s Act of South Carolina, regulating the distribution of a 
decedent’s effects. And the mortgage in that case having been 
made prior to the year 1791, when the Carolina statute was passed 
affecting the rights and interests of mortgagees, it was considered 
that upon default of payment, the estate became absolute in the 
mortgagee, whose estate it was at the time of sale, although osten- 
sibly sold as the property of the mortgagor. In the case under ad- 
judication, the mortgage was foreclosed after the levy and before 
the sale. It cannot, I think, however, be pretended, that the effect 
of a foreclosure under the statute of Georgia, is to vest the abso- 
lute estate in the mortgagee—it only authorises a sale of the pro- 
perty, and directs the surplus after discharging the debt and costs 
to be paid to the mortgagor. The case of ex parte Jacob Stagg, 








"See McGraw vs. McLanahan, (1 Penn. Rep. 44.) Contra, (citedin 4 Kent’s Com. 181, 
note (a) 3d edit.) 

It seems, that the mortgagee may be prohibited from proceeding at law to sell the equity of 
redemption, Tice vs. Annin, (2 John. Ch. Rep. 125.) 

The New York Rev. Stat. have since the case of Tice vs. Annin. carried the suggestion 
therein contained into effect,and the same rule prevails in Massachusetts and North Carolina. 
Atkins vs. Sawyer, (1 Pick. Rep. 351.) Camp vs. Coxe, (1 Dev. & Badg. 52, 4Kent’s Com. 
184, note (a) 3d edit. )}—( Ed.) 
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in 1 Nott & McCord, 405, would seem also to favor the claim of 
the mortgagee upon this motion, but it will be remarked in that 
case, that the only question raised was thé priority of lien between 
the mortgage, and the judgment confessed on the same day, and 
the reason for that is assigned in the case already referred to in 1 
McCord’s reports, viz: that both parties had agreed that the whole 
interest in the land should be sold by the Sheriff, and that the mo- 
ney made should be paid as the Court should decide in favor of 
the lien. This was agreed to, because the property was not suffi- 
cient to satisfy the mortgage, and the equity of redemption was 


worth nothing. 


In the case ex parte, City Sheriff, in 1 McCord, 399, we have a 
case altogether analagous with the present; certain lots were 
mortgaged, and it (the mortgage) was recorded, subsequent to 
which, several suits were commenced against the same mortgagor, 
and judgments were obtained and executions lodged, and the lots 
in question were levied on and sold, and at the sale the mortgagee 
purchased them. The question was, whether the mortgagee or 
the other creditors were entitled to the money. In that case, after 
reviewing al] the previous decisions, the Constitutional Court of 
South Carolina decided, that the judgment creditors were entitled 
tothe money. For the reasons here assigned, aided by the author- 
ities cited, I am of opinion, that the plaintiffs in the above cases, 
are entitled to the money in this case in the Sheriff’s hands. It is 
therefdre ordered, that the rule be made absolute, and that the She- 


riff do forthwith pay over to the plaintiffs the proceeds of said sales.* 


Counsel—MiLLen & Cuar ton, for plaintifis—C. S. Henry, 


for mortgagor. 





* Judge Henry, at the December Term, 1837, of the Liberty Superior Court, (in the case of 
Marvwell, Sheriff, vs, Barnard, adm’r of Lave, et. al.) decided, that after foreclosure of a mort- 
gage of personal property, the legal title was in the mortgagee, and that there was no equity of 
redemption to levy on.—(Ed.) 
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Joun S. Coomss vs. Isaac Low & Co. 


Case. 


A Court has the discretion to allow a Writ to be amended, by the insertion of the name of a 
party, as defendant, even after plea of abatement filed for the want of proper parties. 


By LAW, Judge. 


IN this case a plea in abatement was filed for want of proper par- 
ties, alleging that a co-partner of the, firm of Isaac Low & 
Co. had not been joined in the action. The plaintiff at the term 
at which the plea stood for trial, moved for, and obtained an order 
to amend his declaration,by adding the party suggested in the 
plea. The defendant nuw moves to set that order aside, as 


having been improvidently granted. 


It is contended, that under the judiciary Act of Georgia of 1799, 
this amendment cannot be allowed. That statute simply declares, 
that no petition, or other proceeding, in any civil cause, shall be 
abated, for any defect in matter of form, or any clerical mistake or 
omission, not affecting the real merits of the cause ; but the Court 
on motion, shall cause the same to be amended, without any addi- 
tional costs, at the first term, &c. This statute prescribes as a 
right, and without terms, in cases of formal defects, what before 
was discretionary with the Court, and which might be allowed upon 
terms. But it is a provision applicable only to defects in form, and 
cannot be construed to divest the Courts of the common law right 
to amend in matters of substance, according to the discretion of 
the Court, and upon such terms as justice might seem to require. 
At common law then, amendments in all cases, are entirely in the 
discretion of the Court, and are allowed only in furtherance of 
justice. (See 2 Arch. Pr. 231. 7 Term. Rep. 699.) At common 
law the Court may amend in all cases, whilst the proceedings are 


























CHATHAM SUPERIOR COURT. 


([Coombs, vs. Low & Co.] 


in paper, that is, until judgment signed. (2 Burr 756. 1 Salk. 47. 
2 Salk. 566. 3 Salk. 31.)* 


The declaration may be amended at common law in the title, in 
the venue, in the names of parties, and in the body of the 
declaration, in form or substance. And with the exception of 
penal actions, the Court will allow a new count to be added, upon 
payment of costs. (See 2 Arch. Pr. 235, 6, where the cases in 
support of these several particulars are collected.) The Court 
have entertained the application for an amendment in these re- 
spects, even after a plea in abatement for the mistake sought to be 
amended. (1 Str. 11. 3 Maule & Selwyn 450. 7 Term Rep. 
698.) Tidd says, upon the authority of many cases collected, that 
the declaration may be amended, in form or in substance, even after 
a plea in abatement. (1 Tidd’s Prac. 653.) It will be seen by 
reference to some of the authorities cited, that the Courts have al- 
lowed amendments, under particular circumstances, after two 
terms had elapsed, after issue joined, and even after verdict, under 
peculiar circumstances. And the modern practice has certainly 
been more liberal in allowing amendments than formerly. The 
order to amend, was taken in this case, under peculiar circumstan- 
ces. The plea was called for trial, and in the absence of defend- 
ant’s counsel, was at the disposal of the counsel for the plaintiff. 
The order was therefore taken without being opposed, and no terms 
were imposed. The present motion to set aside that order, is op- 
posed upon the ground, that the defendant upon whom service 
was effected, resides in England, and has left this country ; that, 
consequently, if the suit abates, the plaintiff will have to go into a 
foreign Court to obtain his rights. It does appear to me, to be a 
case in which the amendment ought to be allowed. The motion 


to set aside the order granted, is therefore refused. 


Joun C. Nicott, for pl’fi—W™a. W. Gorpon, for def’ ts. 





* But see Casnard vs. Eve, et. al. Dudley’s (Geo.) Rep. 108. (£d.) 
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JOHN C. NICOLL, 
Elected Judge, November, 1834. 


Tue STATE, ON THE RELATION OF THE Mayor AND ALDERMEN 


OF THE CITY OF SAVANNAH, vs. JouNn I. DeEws. 


Mandamus. 


An Act of the Legisleture of Georgia passed in 1834, appointed the Mayor and Aldermen of Sa- 
vannah, commissioners of the Jail of Chatham County, with power to appoint a Jailor. The 
custody of the Jail before the passage of this Act, was vested by law in the Inferior Court and 
Sheriff of the County. The Corporation of Savannah having appointed the Jailor, D. the 
then Sheriff who had been elected before the passage of the Act of 1834, refused to deliver the 
possession of the Jai! and the custody of the prisoners therein, on the ground that his term of 
office had not expired ; that he was entitled by law to the possession of the Jail during such 
term as incidental to his office, and that the Act of 1834 was unconstitutional, so far as it re- 
lated to him: held, (on application by the Jailor appointed by the Corporation for Manda- 
mus, to obtain possession,) that said Act was not the exercise of judicial power, and therefore 
did not infringe the Constitution of the State, and that it did not violate the Constitution of 


the United States, by impairing the obligation of a contract; and Mandamus granted. 
Definition of, and distinction between /egislative and judicial power. 


Public officers under our Government, are but the naked agents of the body politic, and act only 
for its benefit. Such officers have no proprietary interest in their offices, and their duties, 
and rights which are the mere consequence of such duties. may be changed during their con- 
tinuance in office, by the Legislature, without violating that clause of the Constitution of the 


United States, which forbids the passage of a Jaw impairing the obligation of a contract. 


A Sheriff in the State of Georgia is entirely a ministerial officer whose province is to execute 
duties prescribed by law, and which duties may be contracted or enlarged at the will of the 


Legislature. 


Laws passed in the exercise of the ordinary legislative power ofa State, are not contracts with- 


in the purview of the Coustitution of the United States. 


And laws which repeal or amend them, do not fall beneath the constitutional inhibition, 
By NICOLL, Judge. 
IN the year 1791 the Mayor and Aldermen of the city of Savan- 


nah were appointed commissioners of the Court House and Jail 
of Chatham County, (Watk. 433,) and, in 1801, they were vest- 
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ed “ with full power and authority to appoint a Jailor, and such 
other officers as might be necessary.”” They continued in the 
undisputed enjoyment and exercise of this power until after the 
passage of the Act of 1822 ‘to confirm certain conveyances of 
the town common of Savannah, made by the Mayor and Alder- 
men, and to invest in the Inferior Court and Sheriff of Chatham 
County the direction of the County Court House and Jail,” by 
the second section of which it was, among other things, provid- 
ed ‘that from and after the first day of January (then) next, the 
direction of the Court House and Jail of Chatham County, 
hitherto nnder the superintendance of the corporation of Sa- 
vannah, shall be vested in the Inferior Court and in the Sheriff 
under the general laws regulating County Jails in this State, 

and the Mayor and Aldermen shall thenceforth be discharged 

from the rights and duties of commissioners of said Court 
House and Jail.” By an act passed on the 8th December, 1834, 

under the title of ‘an Act to repeal in part the 2d Section of 
an Act passed on the 21st December, 1822, entitled ‘an Act to 
confirm certain conveyances of the town common of Savannah, 

made by the Mayor and Aldermen the commissioners of the Jail 

of said County,’”’ it is enacted * that fromand after the Ist day 
of January” then “next, the direction, management and control 

of the Jail of Chatham County, shall be vested in the Mayor 
and Aldermen of the City of Savannah and the hamlets thereof, 
who are hereby constituted the commissioners thereof with all 
the rights and duties thereto appertaining, with power to them 

to appoint a Jailor and other necessary officers for aterm of 


years, not exceeding three years.” 


This Act being passed by the General Assembly of the State, 
upon which the body politic has conferred ‘the power to make 
all laws and ordinances which they shall deem necessary and pro- 
per for the good of the State, which shall not be repugnant to the 


State,”’ it must have effect, unless the exercise of the legislative 
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power upon the subject be restricted by that Constitution, or by 
“the supreme law of the land,’ the Constitution of the United 


States. 


This effect is resisted by the defendant, upon the grounds that 
he was on the first Monday in January 1834, elected Sheriff of the 
County, and has been duly commissioned and qualified as such ; 
that by the Constitution and laws of the State, he is entitled to 
hold and enjoy the office of Sheriff with the rights, privileges, 
emoluments and fees appertaining thereto for the term of two 
years, and until his successor shall be qualified: that when he was 
so elected, commissioned and qualified, the Jail of Chatham Coun- 
ty was by the laws of the State, attached to and formed part and 
parcel of said office of Sheriff; and that the custody of the Jail 
and prisoners therein, with all fees, emoluments and advantages 
for the keeping of said Jail and prisoners, by law did then belong 
to the Sheriff; that by virtue of said election, of his commission 
and qualification as Sheriff, he had and still has a vested interest 
and property in said office of Sheriff, including the custody of said 
Jail and prisoners, and the fees and emoluments arising from such 
custody of which interest and property he cannot be divested by 
any Act of the Legislature before the expiration of his term of of- 
fice ; and that the said Act of the General Assembly, so far as it 
enacts that the management, direction and control of the Jail shall 
be vested in the Mayor and Aldermen during the unexpired term 


of office of the defendant, is inoperative, null and void. 


The objections founded upon these grounds are, Ist, that the Act 
is the exercise, by the Legislature, of judicial powers, and hence 
infringes the Ist Sec. of the Ist article of the Constitution of the 
State; and 2dly, that it is in violation of the inhibition of the Con- 
stitution of the United States, against laws impairing the obligation 


of contracts. 


To the ascertainment of the force and applicability of the first 


objection, it is important to ascertain what is the meaning of legis- 
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lative, and of judicial power. Legislative power is that which de- 


clares what the law shall be; judicial is that which declares what 






law is, and applies it to past transactions and existing cases: the 






one makes the law, the other expounds and judicially administers 























it: the one prescribes a rule of civil conduct, the other interprets 
and enforces it in a case of litigation: the province of the former 
is jus dare, the office of the latter isjus diceve. (Bedford vs. Shil- 
ling, 4S. & R.411 Ogden vs. Blackledge, 2 Cranch 272. Mer- 
ril vs. Sherburne, Adams N. H. Rep. 203.) 


The Act, whose operation is here resisted, does not profess or 





undertake to declare what the law then was or had been, but is en- 


tirely prospective. It gives existence to a new rule, which, by its 





own express provision, was to take effect at a day subsequent to 
its passage. Itis, therefore, not judicial in its character. Indeed, 
so far as regards the rights of the defendant, and the question 
which it is competent for him to raise in the cause, the Act is only 
in the nature of a repeal of that of 1822; without pretending to 
avoid or undo what had been done under the former law, and it 
will not be questioned that the power to repeal a law is purely le- 


gislative. 


But the objection is not derived from this definition of legisla- 
tive and judicial power, but assumes as its foundation, that laws 
which divest private property, are in their nature judicial. It is 
not necessary to enquire, whether the principle thus assumed be 
correct, nor whether the exercise of such power has, by the Con- 
stitution, been attached to the judiciary department, (the real 
question involved in the objection,) since its application to this 


case, is not perceived, and cannot be admitted. 


| That a public office is the property of him to whom the execu- 
tion of its duties is entrusted, is repugnant to the institutions of our 
country, and is at issue with that universal understanding of the 
community, which is the result of those institutions. Public offi- 


cers are, in this country, but the agents of the body politic, con- 
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stituted to discharge services for the benefit of the people, under 
laws which the people have prescribed. So far from holding a 
proprietary interest in their offices, they are but naked agents with- 
out an interest. As public agents, they are intrusted with the 
exercise of a portion of the sovereignty of the people—the jus 
publicum, which is not the subject of grant, and can be neither 
alienated nor annihilated, and it would be a repugnant absurdity, 
as incomprehensible as it would be revolting, that they can have a 
private property in that sovereignty. Unlike those officers in Eng- 
land, whose offices or places are treated as property, they do not 
hold under grant, but their authority or function to discharge the 
duties of their offices, is delegated to them by commission. In 
those instances in which, in England, the right to offices has been 
regarded as property, the instrument of conveyance has been 
technically a grant, a conveyance by which an estate is passed or 
purchased, and employing the technical terms of a grant, dedi et 
concesst. But from the organization of the first republican govern- 
ment of this State, officers have been appointed by commission, 
(M. & C. 9,) a term which, whether regarded according to its or- 
dinary meaning, or its legal sense, imports a delegation of au- 
thority, and is defined to be ‘a delegation by warrant, of an Act 
of Parliament, or of common law, whereby a jurisdiction, power, 
or authority, is conferred to others,” (4 Inst. 163. 3 H. § Munf. 
31. 43. Jacobs, ‘‘ Commission.) And our earliest books draw a 
distinction between a grant of an office, and a commission, and in- 
form us that the former, as its name implies, is not revocable, but 
that the latter, which is only the delegation of an authority, is. 
(Brooke 145, pl. 5.) The title exhibited by the defendant himself, 
in his return, and by which only he can vindicate his possession, 
(Bull. 205. The King vs. Evans 1 Show. 282. Hand 57,) is that 
he has been duly elected Sheriff, and has been duly commissioned 
and qualified. He claims, therefore, not by grant, but under com- 


mission, and that commission commits to him only an authority, 
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without an interest. The title of the defendant is not by a grant 
which passes an estate, but by a commission, which is a delegation 
or warrant of authority, and which, so far from passing an estate, 
is founded upon, and is an affirmance of the fact, that the estate is 
not in him, but in those from whom the power proceeds. It con- 
fers upon him title to exercise the authority, but the subject of that 
authority is in the principal, and under his control, and the very 
authority of the agent is evidence of it. Every authority implies 
a perfect right in the grantor, to the extent of that authority, at 
least as between him and the agent, and it is perfectly insensible, 
that because of such agency, the agent becomes armed with a con- 
trol over the exercise of that right. 


But were the title, under which the defendant claims, a grant, 
and not a commission, it would not constitute the office his pro- 
perty. As property, offices are classed under the head of incor- 
poreal hereditaments, and must be held under a conveyance to a 
man and his heirs, or at least, a freehold interest must be held in 
them. (2 Bi. 36.) Nor can an action be maintained for any injury 
resulting from a disturbance or interference with an office, unless 
it be an incorporeal heriditament, or a freehold; (1 Ch. Pl. 133, 
4,144. 1 Ch. Practice 221. Comy. Dig. Assize, B. 25.) a sure 
test that property cannot otherwise be had in it, since there can be 
no right without a remedy. But in this State, where offices are 
never conveyed to a man and his heirs, they cannot constitute in- 
corporeal heriditaments. Nor is the title which the defendant as- 
serts, of that character. He claims a right to his office for a term 
of years, a right which, even in England, is not the subject of pro- 
perty, for the obvious reasons, among others, that it cannot be 
suld or transferred to third persons, be transmitted to one’s repre- 
sentatives, nor seized by his creditors. (Sir George Reynel’s 
case, 9 Co. 95. 2 Bl. 36. Hardres 353. Mead vs. Lenthall, 
Cro. ©. 587.) Chancellor Kent says, “In the United States, no 
public office can properly be termed an hereditament, or a thing 
capable of being inherited. The Constitution, or the law of the 
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State, provides for the extent of the duration of the officé, which 
is never more permanent than during good behaviour. Private 
ministerial offices only, can be classed as hereditaments, and I do 
not know of any such subsisting among us.” (3 Kent 362, Ist ed.) 
“The provisions of the ancient common law were remarkably 
provident in respect to the public interest, and no office of trust, 
that concerned the administration of justice, could be granted for 
aterm of years. ‘This was so ruled by Lord Coke, and others, 
in Sir George Reynel’s case, respecting the office of the Marshal 
of the Marshalsea,”’ that is, of the Jailor of the King’s Bench Pri- 
son. (3 Kent 364.) 


If reference be had to the Constitution of the State, the lan- 
guage of that instrument equally repels the claim of property set 
up by the defendant. It provides that ‘‘ Sheriffs shall be appointed 
in such manner as the General Assembly may, by law, direct, and 
shall hold their appointments for the term of two years, unless 
sooner removed, by sentence on impeachment, or by the Governor, 
on the address of two-thirds of the Justices,” &c. Now, the term 
‘“‘appoint” is one well known in the law, and whether regarded in 
its legal acceptation, or its ordinary meaning, is applied to the 
nomination of an individual, or the constituting of an agent or 
deputy, but it is never employed to convey an estate. (Hard. 46, 
47, 353. 5 Mod. 386, 12, Id. 399. 2 Salk. 467.) A person in 
whom a power of appointment is vested, may nominate one to 
whom a conveyance shall be made, but that appointment does not 
convey the estate. Soa Sheriff appoints his deputy, a principal 
his agent, but in neither instance does the appointment pass an 
estate, though it confers the right to act as such deputy, in the one 
instance, and as agent in the other. 


That the Sheriff has not a property in his office, derives farther 
illustration from this section of the Constitution. If the framers 
of that instrument had designed to vest the office in the Sheriff, as 
his property, it would not have been consistent with the spirit 
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which actuated them, in preserving the inviolability of ‘trial by 
jury, as heretofore used in the State,’ that they should declare, 
that that property should be forfeited in any other manner, than 
through the judicial administration of the law. Yet the very clause 
which directs the appointment of the Sheriff, and ordains the term 
of his service, provides that he may be removed by the Governor, 
on the address, not of a judicial tiibunal, but of two-thirds of the 


Justices of the Inferior Court, and of the Peace of the County. 


It is true, that the appointment of Sheriff confers upon him the 
right to execute the duties of the office, but from the nature of the 
office, those duties may be changed by law. It is in this State a 
purely ministerial office, whose function and province is, to exe- 
cute duties prescribed by law. From the very nature of such an 
office, its powers are the result of its duties; in reference to it, the 
maxim is strictly true, that ‘* power and duty are correlative ;” but 
its powers do not extend beyond, they are the mere consequence 
of its duties. The holder of such office, has power only to exe- 
cute its duties, and because such duties are prescribed to, and im- 
posed on him. The idea that the duties of a ministerial officer 
cannot be changed, will involve an inversion of the order of things, 
and be a flagrant absurdity; it would invest him, who is a mere 
minister and servant, with authority to limit the power of, and ex- 
ercise an over-mastering control over those from whom he is to re- 
ceive the law. Those duties are the mere creatures of law, and 
are in their very essence, changeable by the law making power; 
and his rights, which are derivative only from those duties, cannot 
prevent their creation or change. His rights, which are the con- 
sequence of his duties, cannot intercept the authority of the Legis- 


Jature to act on those duties. 


The appointment of him as well as of other officers, is not a 
grant in derogation of the rights of the public, but the constituting 
by the people, in the exercise of their sovereignty, of an agent to 


carry their sovereignty intoeffect. In creating an officer the body 
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politic does not restrict its sovereignty or the powers of the Legis- 
lature, through whom that sovereignty is expressed and exercised. 
The purpose is to extend the sphere of its action, or, at least, to 
give it operation. But if it be true that the officer has a property 
in his office, that that property embraces its duties as they were 
prescribed by law at the moment he was commissioned and quali- 
fied, and that those duties cannot be changed without a forbidden 
disturbance of private property, the consequence is, that by his ap- 
pointment the officer becomes placed above the sovereignty of the 
people during the term for which he is elected, and to render the 
absurdity the more palpable, this would be the case though his 


function and power are only to execute the duty prescribed to him. 


But were it admitted that the Sheriff has a property in his office, 
this Act would not interfere with that property. That property 
would consist in his title to exercise the office of Sheriff, in other 
words, to execute the duties and functions attached to the office. 
That office he still retains, without any interference with the ten- 
ure upon which it was conferred upon him, and, with it, he retains 
the right to execute the duties which may, from time to time, be 
appropriated to it; nor can he be deprived of that right. Those 
duties, which are the mere creatures of law, resulting from the 
legislative sense of the public interests, are not his private concern, 
and may be mudified, increased or diminished at the pleasure of 
those in whom the power of legislation resides, and since such in- 
crease or diminution does not interfere with his title to the office, 
nor trench upon his right to execute its duties, his supposed pro- 
perty is not trespassed upon, nor is injury done him. If he sus- 
tains loss or incurs a burden in consequence of such alteration of 
his duties, ‘it results from the application of those principles by 
which the public good is to be consulted and promoted,” and is 
damnum absque injuria. (Spring vs. Russell, 7 Greenl. 273, 
239, 290. Charles River Bridge vs. Warren Bridge, 7 Pick. 
459, 472. Lausing vs. Smith, 4 Wend.9. Cohen 146. Callen- 
der vs. Marsh,‘ Pick. 410. Coates vs. Mayor, §c. of New York, 
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7 Cow. 585. Vanderbilt vs. Adams, id. 349. United States vs. 
the Peggy, 1 Cranch 103, 110. People vs. Livingston, 6 Wend. 
526. Allen vs. Farrow, 2 Bailey 587. The Elsebe, 5 Robins. 
162. Lewis vs. Foster, Adams 61.) 






















He is entitled to his office, but it is such as the laws of the land 
make it, and being an institution of government created for public 
purposes, exercising unalienable political power for the public 
benefit, it may be altered or modified by the Legislature as the 
public good, the interest or happiness of the people may require. 


The Act in question does not disturb the tenure by which he holds 





his office, nor interfere with his right to exercise its functions. It 
simply changes those functions and diminishes his duties and pow- 
ers by relieving him from the duty, and the power incidental to 
that duty, of safe keeping prisoners confined in the Jail of the 
county. In the case of the People vs. Garey, (6 Cow. 642, 651,) 
the Supreme Court of New York, speaking of the office of Justice 
of the Peace, the tenure of which is established by the Constitution 
of that State, say: ‘It is not in the power of the Legislature either 
to extend or shorten the duration of this office. They may enlarge 
or diminish the territory over which its powers are to be exercis- 
ed. But the office itself exists independently of, and above them.” 
The argument urged in this case, that the custody of the Jail is an 
incident to the office of Sheriff, implies that it is not an essential 
constituent part of the office, which may therefore exist independ- 
ently of, and without it, and the admission of that argument, which 
is also involved in the return, that the Act detaching the Jail from 
the Sheriffalty, will legally operate upon the future holders of the 
office, equally concedes it. Nay, the very ground work of the de- 
fendant’s title would fail him, if the office of Sheriff did not exist 
independently of the Jail; since, were it otherwise, there could 
have been no Sheriff in 1822, in whom the Act of that year, upon 
which he founds his claim, could have vested the direction of the 
Jail. 
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Indeed there is an evident and essential difference between 
power and property, between the power of a corporation or an 
officer, and the property of each. A grant of property passes from 
the grantor his entire power over it. A grant of power, (if the ex- 
pression may be used,) implies that it still resides in the grantor, 
and excludes all interference with his right to exercise it. An Act 
enlarging or abridging the duties and powers of an office, does not 
abolish or interfere with the title to it, but only regulates its exer- 
cise ; and it is within the perfect competency of the body politic, 
from which the power emanates, to pass such Act, though it should 
be true that the title to the office was secured to the holder be- 


yond the reach of legislative action. 


An apposite illustration of these views, will readily present itself. 
The Judge of this Court holds his office by a tenure which the 
Constitution protects from legislative intrusion, but his duties are 
necessarily changeable, at the discretion of the law-making power, 
which in making such change, would in no manner disturb his 
title. And it must be obvious, since the Sheriff is the ministerial 
officer of the Court, that such change of its duties, may as much 
conflict with his rights, as does the Act whose operation is now 
resisted. The principle upon which the validity of this Act is 
questioned, would, if sustained, deny to the Legislature the power 
of dividing a County, or creating a new one, since that would 
transfer from the Sheriff a portion of his authority, duties and 
emoluments. It would avoid the Act organizing the Court of Com- 
mon Pleas &c. of the City of Savannah, and other local tribu- 
nals, whose jurisdiction being carved out of that of the Courts, of 
which he is the ministerial officer, necessarily contracts his pow- 
ers and duties; and would preclude the remodelling of the Chan- 
cery jurisdiction of the Superior Court, so as to dispense with the 
interposition of juries. Indeed it would almost annihilate the pow- 
ers of ordinary legislation ; for what public, general statute is there 
that may not act upon his duties? And there is scarcely any pri- 


vate one that may not have the same operation. If any personal 
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privileges or advantages have accrued to the officer, from the in- 





stitution of the office, they are incidental to the main design, and 






not the object for which it was created. And if the end for which 






it was established, requires alteration in its duties, powers or or- 






ganization, then the collateral and accidental advantages which the 






officer derives from its present arrangement, cannot be made per- 

























manent to, but must yield to the principal, the public object for 


which it was established. 


And admitting the existence of a contract, as urged in the argu- 


ment, the right to alter or amend the organization of the office, 





would be a power reserved to the Legislature, and be an implied 
condition of the contract. All contracts, and all laws, must be 
construed in reference to their main design, and it is thence that 
their meaning and spirit is deduced. The object was the public 
good ; the personal privileges of the officer are a mere accident to 
it. They must be construed in reference to it, to which they are 
subsidiary, not paramount; and since it was established for the 
public good, they must yield as the public good, the main design, 
requires, in the apprehension of those to whom its guardianship is 
committed. Without the possession of this power, the operations 
of government would often be obstructed, and society itself be en- 
dangered, nor can its exercise be surrendered by the Legislature 
without an abandonment of their trust and duty. But the Sheriff 
is, with us, (unquestionably as relates to the Jail) a ministerial of- 


ficer, and as such has no power independent of his duties. The 





former is accessorial to the latter, and from the very nature of his 
office, these are not under his contro]; they are prescribed to him 
by some superior, whom he is bound to obey. It is irreconcilable 
with the very idea of his office, that he can contro] that superior, 
and his right being accessorial to the duty, the latter may be 
changed without infringing the former. The right of the Sheriff 
to the Jail of this County, (if it exists,) results from his duty, and 


he is entitled to it, because he is charged with the safe-keeping of 
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prisoners therein. It is correctly called by the counsel for the de- 
fendant, a right ¢ncidental to the office. It is a right which results 
from, and is the consequence of that duty attached by law to the 
office. The rights of a ministerial officer flow from his duties, not 
his duties from his rights. When then, the Sheriff becomes re- 
lieved from the duty of the custody of prisoners, the right to the 
Jail, which is incidental and accessory to it, ceases with it, and 
with that release from the duty, he becomes released from the cor- 
respondent responsibility for the escape of prisoners from Jail, as 
is the Marshal of the United States, when the State has made it 
“the duty of the keepers of its Jails to receive and safe keep there- 
in, prisoners committed under the authority of the United States.” 
(Randolph vs. Donaldson, 9 Cr. 76.) The duty is imposed on him 
by law, and may, of course, be released by law, by the transfer of 
it, by law, to another. According to the laws of this State, the 
Sheriff is not answerable for the acts or omissions of any other 
than himself, and those whom he shall have deputed to execute his 
duties, but when those duties are detached from his office, and 
the discharge of them is committed to another, who is not ap- 
pointed by, responsible to, nor removable by hin, his liability, and 
of course, his duty, ceases. The distinction then, between this 
case, and that cited in Milton’s (4 Co. 34) is striking. It was the 
law of the land, that the Sheriff ‘“* should answer for escapes, and 
should be subject to umercements, if he had not the body in Court, 
upon process directed to him,” ‘ and therefore, it would be against 
all reason that he should be subject to amercement, for not having 
the bodies of prisoners—and yet another should have the keeping 
and custody of the Jail ;’’ and such being his responsibility by aw, 
he could not be relieved from it by an appointment of Jailor, flow- 
ing from the King’s prerogative, which ‘consists’”’ only “in the 
discretionary power of acting for the public good, where the posi- 
tive laws are silent ; (1 Bl. 252.) Nor, for the same reason, was 


it within the sphere of the prerogative to appoint the deputy, for 
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the positive law, which the King could not dispense with, had pro- 
vided that the deputy should be appointed by the Sheriff. It was 
true then, that by the law of the land, the custody of the Jail was 
attached to the office of Sheriff, and was part of it, and that he 
could not be deprived of it by the King, whose prerogative was 


subordinate to the law, and could be exercised only where it was 










silent. But that case by no means tolerates the idea, that the of- 






fice could not be controlled by law: on the contrary, the very rea- 





son for which the King’s grant was void, was that it conflicted with 





the regulations of law—and the same principle is established by 





the case of Harcourt vs. Fox, cited in the argument, and which 





will be found more fully reported in 1 Show. 






But the supposition that the office of Sheriff is, in England, an 





estate or property is not countenanced by Milton’s case, nor to- 





lerated by the principles of the common Jaw. That case esta- 
blishes, that the office is held durante bene placito and may be de- 
termined at the King’s pleasure, while also as he is, by St. 9, Ed. 








IT. s. 2, appointed for the term of one year, and by commission 
(Co. Lit. 168, a.) he is not vested with an estate in it. The Sher- 
iff therefore has no property in his office in England, and upon 












the doctrine insisted upon, in behalf of the defendant, that the office 
of Sheriff here is the same with that in England, it is not his pro- 


perty here. 


But it is contended that the Act of December last, is an infringe- 
ment of the inhibition of the Constitution of the United States, 





against laws impairing the obligation of contracts. 


This is the first instance in which so enlarged a construction has 
been attempted to be given to that clause of the Constitution, but, 
as it has been urged with great seriousness, it has been felt due to 


counsel to give it a deliberate consideration. 


According to the theory of our institutions they all spring from 
contract. In the language of the Declaration of Independence, 
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«Governments derive their just powers from the consent of the 
governed.” The declaration of rights of Massachusetts proclaims 
in conformity with the general sense of the people of this country, 
“that government is a social compact by which the whole people 
covenant with each citizen and each citizen with the whole people,” 
and the Judges of this State, when deciding the alleviating laws to 
be unconstitutional, held, that ‘*a law is buta contract between the 


State and the citizens who compose it, since all duws are founded 


upon the express or implied assent of the governed.”” If the term — 


‘“‘contract,”’ as employed in the Constitution of the United States, 
be accepted in this comprehensive sense, itis manifest that the in- 
dependence and sovereignty of the States, on all subjects on which 
their constitutions and laws have treated, is entirely extinguished ; 
that they cannot repeal, alter or amend them, and that their sove- 
reignty becomes exhausted and annihilated by the mere effort to 


bring it into practical existence. 


The power of a State upon a subject would become extinct as 
soon as it should have passed a law in relation to it. Nay more: 
the contract of society is not more strongly exhibited in those 
things upon which positive laws speak than in those upon which 
they are silent. Asa statute is a contract that the subject which 
it embraces shall be regulated in the manner it prescribes, it is not 
less a contract that it shall not be regulated in another or different 
manner. Soalso astatute regulating a subject is equally a contract 
that other subjects shall not be regulated. The consent and con- 
tract of society was as strons, at the adoption of the Constitution 
of the United States, upon those subjects on which positive law 
was silent, as on those upon which it had spoken, and by its very 
adoption, if laws be contracts within the meaning of the Constitu- 


tion, the legislative power of the States became annihilated. 


Such a construction, then, cannot be admitted, as well because it 
would prostrate the sovereignty of the States, whose sovereignty is 


necessary to the existence of the government of the U. States, as be- 
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cause it would be repugnant to the very section of the Constitution in 
which this clause is incorporated, and which, by excepting certain 
subjects from the legislative power of the States, implies the exist- 
ence of that power in cases not excepted, and where its exercise does 
not conflict with some other provision of that Constitution. That 
Constitution recognizes the existence of legislative power in the 
States, and by that recognition fortifiesit. Laws then, passed in the 
exercise of the ordinary legislative power of a State, are not contracts 
. within the purview of the Constitution, nor do laws which repeal or 
amend them fal] beneath the constitutionalinhibition. In the case of 
Fletcher vs. Peck, (6 Cr. 135,) Ch. J. Marshall says: “The prin- 
ciple asserted is, that one Legislature is competent to repeal any 
Act which a former Legislature was competent to pass; and that 
one Legislature cannot abridge the powers of a succeeding Legis- 
lature. The correctness of this principle, so far as respects gene- 
ral legislation, can never be controverted.” 


But the proposition which seems to be implied in the return, and 
which, it is presumed, is intended to be presented by the argument, 
is, that at the time ‘ the defendant was elected, commissioned and 
qualified as Sheriff, the Jail of the county, by the laws of the State, 
was attached to and formed part and parcel of the office of Sheriff, 
and that the custody of the Jail and prisoners therein, by Jaw, did 
then belong to the Sheriff,” and hence any Act of the Legislature 
which, during the term of his office, should commit that custody to 


another, would be in violation of a contract with him. 


Is the proposition true, that Acts passed during the term for which 
an individual has been elected to office, altering the duties attached 
to itat the period of his entrance upon its execution, would violate a 
contract with him, and be therefore void? The effect of such a prin- 
ciple would be scarcely less extensive or less destructive of the sove- 
reignty and interests of the people, than would be that, which has 
been just considered. Its necessary result would be, that during the 


term for which an officer has been elected, no law could be passed 
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in relation to his office, since it must, in some measure, affect his 
duties. and of consequence, his powers and rights. The sovereign 
power of the State would therefore be arrested ; it would be struck 
down, during the time for which he was commissioned. And if 
the principle be correct, in relation to the Sheriff, that because cer- 
tain duties and rights were attached to his office, at the time he was 
elected and commissioned, they cannot be changed during his term 
of office, it must equally apply to every other officer. The propo- 
sition involved.in the return is a general one, that the duties which 
appertain to an office cannot be changed within the term for which 
an individual has been elected to exercise its functions. It com- 
prehends, therefore. all officers, of every character, whether exe- 
cutive, judicial or ministerial, and if the last. @ multo fortiori, the 
two former. In fact it would extend to almost every law, and the 
whole action of government; for laws can be carried into effect, 
and the operations of government be conducted only through the 
agency of officers. The consequence of sucha principle would be 
that the legislative power of a State would be suspended, and its 
ability to remedy public grievances and provide for the common 
good, and, with these, the sovereignty of the body politic be ar- 
rested during the term for which officers were elected. Cana pro. 
position involving such mischievous consequences be seriously 
maintained? Although private property may be taken for public 
purposes, when the public exigencies may require, yet no State 
necessity, no exigency, no public policy, however strong or strin- 
gent, will authorise the violation of, or interference with a contract. 
The Constitution regards a contract as sacred and will not permit 
it to be impaired for any motive, however powerful, for any cause 
however imperative. Can it then be possible that that instrument 
applies to public offices and protects them, from the tonch of le- 
gislation, by the guards which it has thrown around contracts? 
Any legislative Act interfering with them, would be a mere nullity— 
a dead letter on the statute book. If it embraces public offices, 
then the institutions of the several States must be unchangeable, 


and the power to amend them be annihilated. 
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Indeed with how much more force may it not be objected to such 
@ proposition, that it is not adequate to the Legislature to grant to 
an officer privileges which impair or interfere with the powers ne- 
cessarily and inseparably appertaining to the sovereign Jegislative 
power of the State, since it would violate the fundamental com- 


pact, the compact of the Constitution? 


It is admitted, in argument, that the Legislature may, during the 
term for which an officer has been elected, abolish the office, or 
diminish its duties. But neither of these admissions is consistent 
with the idea of a contract. The abolition of the office would be 
destructive of the contract, since it would destroy the right secured 
by it. ‘Obligation and right are correlative terms ;” the obliga- 
tion of one of the contracting parties is co-extensive with the right 
of the other, and has no existence independent of that right. If 
he may, at pleasure, destroy the right, he is under no obligation to 


yield it; nor can the other have the right, since his right can be 
only correspondent with the legal obligation of the former. Such 


an admission is a surrender of the idea of contract. 


Now does the other admission more accord withit? A contract 
is an agreement between two or more persons in which there must 
be aggregatio mentium on the same particular ; the mutual con- 
currence of two or more minds upon one and the same point. It 
cannot, therefore, be varied in any respect by one without the as- 
sent of the other. In the Dartmouth College vs. Woodward, (4 
Wheat. 662-3,) Judge Washington asks, “If the assent of all the 
parties to be bound by a contract be of its essence, how is it pos- 
sible that a new contract substituted for or engrafted on another, 
without such assent, should not violate the old contract???’ And 
again, (p. 622,) ‘‘ Does not every alteration of a contract, however 
unimportant, even though 7t be manifestly for the interest of the 
party objecting to it, impair its obligation?” And Ch. J. Mar- 
shall and Judge Story affirm the same principle. (p. 653, 675.) 
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It is manifest then, and results from the very nature of a con- 
tract, that its stipulations and terms cannot be altered by one of 
the contracting parties, without the assent of the other, even 
though the alteration be beneficial to the latter. 








Such an admission then, is equally an abandonment of the posi- 
tion assumed in the argument And if the admission be applied in 
practice, an exemplification will be afforded that will be conclusive 
to every legal apprehension. It is not less incidental to the office 
of Sheriff to serve writs, that it can be maintained to be, to have 
the custody of the Jail, and to the unlimited execution of the for- 
mer duty, he is bound by the express terms of his oath. Yet the 
statute of the State authorises attachments to be directed to, and 
served by the Sheriff, his deputy, or any Constable, and would, 
by its own force, relieve the Sheriff from responsibility for non- 
feasance, &c. in the execution of such writ, if it should have been 
placed in the hands of a Constable, whom he does not appvint, 
and who is not responsible to him. He is released from his re- 
sponsibility by the law—but is it a release from the obligation of 
a contract? Is it not a release from a legal duty—from a liability 
resulting from law? The relation then, of an officer to the govern- 


















ment, does not sound in contract. 









But the admission seems to proceed from a misapprehension of 
the nature of a ministerial office. It affirms that the duties may 
be diminished, but cannot be increased, in consistence with the 
contract. But the rights of a ministerial officer are limited by his 






duties, and are correspondent to, and co-extensive with them ; and 






they are enlarged or contracted, precisely as those duties are in- 
creased or abridged. Now obligation and right being correlative, 
the obligation of a contract is impaired, when the right secured by 
it is impaired. The diminution therefore, of such officer’s duties, 
since it would diminish and impair his rights, would, upon the 
principle assumed, be a violation of the contract. 
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But if the office may be abolished in the whole, why may it not 
in part?) Ifit be no infringement of contract to deprive the de- 


fendant of the entire office, it is evident that the deprivation of a 


part would not be obnoxious to constitutional objections, for the 


whole includes its parts, and is composed of them. If then, it be 
competent to the Legislature, by abolishing the office of Sheriff, 
to divest the defendant of his authority, as well as an immediate 
officer of the Court, as keeper of the Jail, it is not less competent 
to them to divest him of the latter authority. Yet while this is 
not contested, while it is admitted that the Legislature may, in har- 
mony with the defendant's rights, and without any violation of the 
imagined contract, abolish the office, it is denied that they can 
transfer it to another. Now, the real question is, what are the rights 
and the obligations of the contract?) The right of the defendant 
under a contract, would be, to hold the office, and that right is in- 
fringed, and the contract violated, by his being deprived of the 
office. To himitis of no import whether another acquires the 
office or not, unless it be through the means of his divestiture of it. 
His right is affected by being deprived of the office, not by the ap- 
pointment of another to it. It is admitted that it is within the power 
of the Legislature to abolish the office, to repeal the law by which 
it has been created. But by that repeal the right of the incumbent 
would cease, and his right having ceased, it would not interfere 
with his right that the Legislature should afterwards, the next day, 
or the next moment, re-create the office, and confer it on an other. 
Are his rights more affected, because at the same moment, the law, 
which conferred the office upon him is repealed, it is vested in an- 
other? If so, the principle resolves itself into an idle mockery, a 
mere illusion, which a single instant of time suffices to dissipate. 
The right of the defendant is affected, if at all, by the repeal of the 
Act of 1822, not by the investing of the Mayor and Aldermen with 
the appointment of Jailor. The admissions made by counsel, 
manifest that the idea of the existence, in the case of a contract, 


within the purview of the Constitution of the United States, does 
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not approve itself to the mind that suggests it. Nor can it be in- 
ferred from the character of the office. It is a public office, of 
which it is an essential characteristic and property, that its duties 
and responsibilities may be changed, be added to, or diminished, 
at the pleasure of the government, without the assent of the officer; 
and it is doubtless under a sense, and from a recognition of this 
principle that the admissions are made. It would be irreconcilable 
with the nature of a contract to suppose that a contract relation 


subsists between such an officer and the government. 


The proposition itself is not consistent with the idea of a con- 
tract. It affirms, “that when the defendant was elected, com- 
missioned and qualified, the Jail of the county, by the laws of the 
State, was attached to, and formed part and parcel of the office of 
Sheriff, and that the custody of the Jail and prisoners, by Jaw, did 
then belong to the Sheriff.” The claim then presented by the de- 
fendant in his return, and which is the only one that can be con- 
sidered in the case, does not rest upon grant or contract, but upon 
law ; which, since it is not affirmed in the return to be a grant or 
contract, was passed by the Legislature, in the exercise of the or- 
dinary powers of legislation, and which, from its very nature, is 
susceptible of amendment, or repeal, at the pleasure ot the Legis- 
lature. It would he idle to say, that an Act of the Legislature op- 
poses an obstacle to its repeal by a subsequent Legisla ure; and 
the defendant, therefore, admits by the return he makes, the au- 
thority of the Legislature to contro] the powers and advantages he 


claims. 


If the history of the connection of the Sheriff with the Jail be 
reverted to, it will equally repel the suggestion of a contract. The 
present defendant, who has succeeded to the situation of Abram 
De Lyon, must hold the custody of the Jail under the same title, 
by which that Sheriff acquired and held it. But he could not have 
acquired and held it by contract. The contract, if any there be, 
which a Sheriff enters into, must be at the commencement of his 
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official term, when he is elected, commissioned and qualified, as 
stated in the return; but when Mr. De Lyon entered upon the dis- 
charge of his duties, the Jail was not attached to the Sheriffalty. 


It was then a duty imposed on him by law, and not the result of 


contract. 


If however, it be said that his contract with the public was, that 
he would perform whatever duty the Legislature might devolve 
upon him, then it was a condition of his contract, that his duties 
might be varied at legislative discretion. And, if according to his 
contract, they could increase, they could equally diminish the du- 
ties of his office. Whence did this condition result? From the 
cardinal rule in the interpretation of all contracts, that the office 
must subserve the end for which it was instituted ; that being crea- 
ted for the public good, it might be varied, as the public good should 
require; and not that the will or private interest of the officer, who 
was employed merely as a means to promote that object, -hould de- 
feat the end for which it was created. Will it be said that De Ly- 
on’s acceptance made it a contract? But he could stipulate only 
for himself, not for his successor, and his private acceptance of the 
custody of the Jail, could not make it part and parcel of a public 
office. If it did, then his refusal would have precluded it from be- 
coming a part of the office. It will not be pretended, however, 
that the then Sheriff could have refused the charge of the Jail, if it 
was imposed on him by law. Can the present Sheriff refuse to 
serve a summons of garnishment, issued under the recent Act of 
the Legislature? And does a duty which, it may be, is imposed 
in invitum, resolve itself into contract? 


Nor is the idea of a contract with the defendant, in the spirit of 
the Constitution of the United States, countenanced by any decis- 
ion of the tribunal to which, in the last judicial resort, the exposi- 
tion of that ‘‘ supreme law of the land” is committed. 


The first and leading case on the subject, that of Fletcher vs. 
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Peck, draws a distinction, we have seen, between Acts passed in 
the exercise of legislative power, in the ordinary acceptation of 
the phrase, and grants of property ; and the other cases in which 
the question has been presented, directly repel it. 











A Sheriff is a public officer, the mere creature of law, created 
by the sovereign power of the State, for public purposes, con. 
nected with the execution of the Jaw, and the administration of 
justice, as the agent of the body politic, to give effect to its sove- 
reignty, and carry into effect its will. His office is a mere civil 
institution, established for public political purposes, and may be 
regulated or changed by society. The mere creature of law, he 
holds not by contract, and his duties change with the law. The 
agent of the power of the people, to carry into effect the jurisdic- 
tion of the body politic, it would be repugnant to the very idea of 
his title, that he should control the power and jurisdiction, whose 
agent he is. In Fletcher vs. Peck, (6 Cr. 143,) Judge Johnson 
says, “I do not hesitate to declare, that a State does not possess 
the power of revoking its own grants. But I do it on a general 
principle, on the reason and nature of things: a principle which 
will impose laws even on the Deity. A contrary opinion can only 
be maintained upon the ground, that no existing Legislature can 


abrilge the powers of those which will succeed it. To a certain 



















extent this is certainly correct; but the distinctiun lies between 
power and interest, the right of jurisdiction, and the right of soil. 
The right of jurisdiction is essentially connected to, or rather 
identified with, the national sovereignty. To part with it, is to 
commit a species of political suicide. In fact, a power to pro- 
duce its own annihilation, is an absurdity in terms. Itisa power 
as utterly incommunicable ta a political, as to a natural person. 
But it is not so with the interests or property of a nation. Its 
possessions nationally, are in no wise necessary to its political ex- 
istence; they are entirely accidental, and may be parted with in 
every respect similarly to those of individuals, who compose the 














community.” 
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In the Bank of Columbia vs. Oakley, (4 Wh. 236, 244, 5,) the 
Supreme Court held, that a section of the Charter of incorpora- 
tion of that Bank, giving to ita summary process by execution, 
against certain of its debtors, might be altered o1 repealed by law, 
and the Chief Justice, by whom their opinion was delivered, says, 
‘* We attach no importance to the idea of this being a chartered 
right of the Bank. It is the remedy, and not the right, and as 
such, we have no doubt of its being subject to the will of Congress. 
The forms of administering justice, and the duties and powers 
of Courts, as incident to the exrcrcise of a branch of sovereign 
power, must ever be subject to legislative will, and the power 
over them is unalienable, so as to bind subsequent Legislatures.” 


And in Hawkins vs. Barney’s lessee, (5Pet. 457, 466, 7,) Judge 
Johnson delivering the unanimous opinion of the Court, says, “It 
is not to be questioned, that laws limiting the term of bringing 
suit, constitute a part of the lez fori of every country: they are 
laws for administering justice, aie of the most sacred and important 
of sovereign rights, and a restriction upon which must materially 
affect both legislative and judicial independence. It can sc reely 
be supposed, that Kentucky would have consented to accept a limited 
and crippled sovereignty, nor is it doing justice to Virginia to believe, 
that she wished to have reduced Kentucky toa state of vassalage.” 


After such decided and emphatic expression of the judgment of 
that tribunal, that powers, such as those attached to the public ad- 
ministrative office of Sheriff, are * incommunicable,” and * must 
ever be subject to the legislative will,” and that the parting with 
them would reduce the State to a condition of ‘ vassalage,”’ it 
would not only be preposterous to imagine that the Court can have 
held, that such officer holds his powers by contract, but be almost 
idle to seek for direct declarations from it, of an opposite opinion. 
We are, however, not without such declarations of opinion, made, 
let it be noted, not where it has been controverted, but where it 
has been assumed as a principle that could not be challenged. 
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In the discussion and decision of the case of the Dartmouth Col- 
lege vs. Woodward, (4 Wheat.) it was treated as an axiomatic 
truth, and assumed as a postulate, that neither-a public officer, nor 
a public corporation, held office or existence under a contract, but 
under a law; that neither derived property from it; and that the 
duties and powers of each might be modified and controlled, at the 
pleasure of the Legislature; and hence the effort there made, and 
it was the stress of the argument, to shew that a private, unlike a 
public corporation, or a public officer, held under a contract; that 
the charter creating it, was nota mere law, buta grant of property, 
which a franchise is, and that for this reason, the Legislature of 
the State could not interfere with its corporate franchises; with 
the property secured to it by the stipulations of its charter. (Mr. 
Webster’s argument, p. 561, 2.) Mr. Wirt, for the defence, con- 
tended (p. 611, 2,) that every society has a right to the services of 
its members, in places of public trust and duty. Such appointments 
to offices of public trust, have never been considered as contracts, 
which the public authority was not competent to rescind or modify. 
An|l “Mr. Hopkinson in reply, insisted, that the whole argument 
on the o-her side, proceeded on an assumption which was not war- 
ra ited, and could not be maintained. The corporation created by 
this charter is called a public corporation. Its members are said 
to be public officers, and agents of the government. We contend 
that this charter is a contract between the government and the 
meinbers of the corporation created by it. Itisa contract, because 
itis a grant of valuable rights and privileges, and every grant im- 
plies a contract not to resume the thing granted. Public officers 
are not created by contract or charter. They are provided for by 
general Jaws. Judges and magistrates do not hold their offices 
under charters. These offices are created by public laws, for pub- 
lic political purposes, and filled by appointments made in the exer- 
cise of political power. There is nothing like this in the origin of 
the powers of the plaintiffs; nor is there in their duties, any more 
than in their origin, any thing which likens them to public politi- 
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cal agents. Their duties are such as they themselves have chosen 
to assume, in relation to a fund created by private benefaction, for 
charitable uses.” (p. 615, 6.) There can be no doubt, that in 
contemplation of law, a charter such as this, is a contract. It takes 
effect only with the assent of those to whom it is granted. Laws 
enjoin duties without or against the will of those who are to per- 
form them. But the duties of the trustees, under this charter, are 
binding upon them, only because they have accepted the charter, 


and assented to its terms.” 


And Ch. J. Marshall, in the opinion which he delivered, dis- 
tinctly affirms, that “ grants of political power ;” that * offices held 
within a State for State purposes ;” “civil institutions adopted for 
internal government ;”’ “officers invested with political powers, 
partaking in the administration of civil government, and performing 
duties flowing from the sovereign authority,” or ‘ concerned in the 
administration of public duties ;’’ in short, that ‘ public officers” 
and ‘public institutions,” are not objects comprehended within the 
constitutional inhibition against laws impairing the obligation of 
contracts—that ‘*they are controllable by the Legislature,”’ and 
that “the laws which concern them must change with circum- 
stances, and be modified by ordinary legislation.” (p. 627, 629, 
630, 635, 638.) He says, (p. 627,) ‘“‘on the first point,” (to wit, 
that it was a contract protected by the Constitution of the United 
States.) “it has been u ged that the word * contract,” in its broad- 
est sense, would comprehend the political relations between the 
government and its citizens, would extend to offices within a 
State for State purposes, and to many of those Jaws concerning 
civil institutions, which must change with circumstances, and be 
modified by ordinary legislation, which deeply concerns the public, 
and which, to preserve good government, the public judgment 
must control. That the clause of the Constitution, if construed 
in its greatest latitude, would prohibit these laws. That it would 
be an unprofitable and vexatious interference with the internal con- 


cerns of a State; would unnecessarily and unwisely embarrass its 
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Legislature, and render immutable those civil institutions which 


are established for purposes of internal governm: nt, and which, to 
subserve those purposes, ought to vary with varying circumstan, 
ces,’ and then remarks, (p. 629,) ‘*The general correctness of 
those observations cannot be controverted : that the framers of the 
Constitution did not intend to restrain the States, in the regulation 
of their civil institutions, adopted for internal government, and 
that the instrument they have given us, is not to be so construed, 
may be admitted. The provision of the Constitution never has 
been understood to embrace other contracts than those which re- 
spect private property, or some object of value. and confer rights 
which may be asserted in a Court of Justice.” “If the Act of in- 
corporation be a grant of political power, if it creates a civil insti- 
tution to be employed in the administration of the government, or 
if the funds of the College be public property; or if the State of 
New-Hampshire, as a government, be alone interested in its trans- 
actions, the subject is one in which the Legislature of the State 
may act according to its own judgment, unrestrained by any 
limitation of its power imposed by the Constitution of the United 
States.”’ (p. 629, 630.) ‘*Had Dr. Wheelock employed assistant 
tutors with the funds contributed by others, or had the trustees in 
England established a school with Dr. Wheelock at its head, and 
paid salaries to him and his assistants, they would still have been 
private tutors—and the fact that they were employed in the educa- 
tion of youth, could not have converted them into public officers, 
concerned in the administration of public duties, or huve given 
the Legislature a right to interfere in the management of the 
fund.” (p. 635.) “From the fact that a charter of incorporation 
has been granted, nothing can be inferred which changes the cha- 
racter of the institution, or transfers to the government any new 
power over it. The character of civil institutions does not grow 
out of their incorporation, but out of the manner in which they are 
formed and the objects for which they are created. The right to 
change them is not founded on their being incorporated, but on 
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their being the instruments of government created for its pur- 
poses. ‘The same institutions created for the same objects, though 
not incorporated, would be public institutions, and of course be 
controllable by the Legislature. The incorporating Act neither 


gives nor prevents the control.” 


The opinion of Judge Story is not less direct and decisive. After 
having remarked that government has a right to regulate, contro] 
and direct public institutions ‘at its own will and pleasure,” (p. 
661,) he says: ‘It is admitted that the State Legislatures have 
power to enlarge, repeal and limit the authorities of public officers, 
in their official capacities, in all eases when the Constitutions of 
the States respectively do not prohibit them; and this, among 
others, for the very reason, that there is no express or implied 
contract that they shall always, during their continuance in office, 
exercise such authorities. They are to exercise them only during 
the good pleasure of the Legislature. (693, 694.) And again, (p. 
700,) **mere naked powers, which are to be exercised for the ex- 
clusive benefit of the grantor, are revocable by him for that very 
reason. But it is otherwise when a power is to be exercised in 
aid of a right vested in the grantor. We all know th.ta power 
of attorney, forming a part of a security upon an assignment of a 
chose in action, is nut revocable by the grantor. For it then 


sounds in contract, and is coupled with an interest.” 


The powers conferred upon a Sheriff are then revocable at the 
pleasure of the government. No property is granted to him; no- 
thing is, strictly speaking, given to him; nor is power delegated 
to him in aid of rights vested in him, but for the exclusive benefit 
of the public by whom it is delegated. He is the mere agent of 
the public under a naked authority to perform duties prescribed 
to him by laws—the expressions of he public will, for the public 
benefit, and all that can be claimed to be granted to him, is the 
mere authority to be such agent. Butsuch grantis not of property 
made by the Legislature, in the exercise of a right of dominion 
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or of proprietary interest, as trustees of the public, for his private 
benefit; but of political power, for public purposes, and for the 
common benefit of all, in the exercise of ordinary Legislative 


power. 


He has no interest in the duties whose performance is committed 
to him, nor in the subjects of them. They therefore may be 
changed or controlled, without interfering with his interests. What- 
ever private advantage he has, is in the emoluments which are 
consequential upon, and derivative from, the actual and precedent 
execution of those duties. (1 Bl. 470,1. Ritchie vs. Mauro. 2 
Pet. 243. 1 Cr. 173.) And if he should sustain loss from the 
change of those duties, it would be only the consequence of the 
exercise of an undoubted right of the public, and be, as has been 
already remarked, damnum absque injuria. The office was, (as 
all public officers with us are,) created for public purposes, and not 
for the private emolument, or exclusive advantage of the incum- 
bent. The personal advantages he acquires, were not among the ob- 
jects of its creation, but are only collateral to it, and are incidental 
to public duties imposed by law, not for his individual benefit, but 
for the common good, and must, like other privileges, incidental to 
public laws, yield to such modifications as their principal design 
may, in the view of those, through whom the public will is expres- 
sed, require. To affirm the reverse, would be, to deny that public 
laws can be annulled or repealed. The authority vested in him, 
sounds not, as Judge Story observes, in contract, and is not fenced 
around by the sacredness which invests such a security of private 
right. The duties attached to it, are the mere creatures of law, 
and the repeal of them, would “divest no vested interest, but be 
the exercise of a legislative power, which every Legislature pos- 
sesses.”” An administrator also, holds an office, with powers over 
the estate of his intestate, and is entitled to a compensation, conse- 
quential upon the exercise of those powers ; and previously to the 
Act of 1805, (Prin. 165,) all the personal property of the dece- 
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dent was, by law, subject to his absolute power of disposal. But 
has it ever been imagined, that unconstitutionality could be predi- 
cated of the restriction which that Act imposes upon his powers— 
or can it be doubted, that it is competent for the Legislature, to 
divest him of the authority which he now possesses, by law, over 
the real estate? The Bank of Hamilton vs. Dudley’s lessee. 2 
Pet. 492, 523-4. Rice vs. Parkman. 16 Mass. 326, 331, and other 
cases, vindicate the legislative competency, and upon the very 
reason, which the return in this case, would oppose as an obstacle 
to legislative action, to wit, that the power was conferred on him 
by law. If the Legislature can change the office, the powers and 
duties of an administrator, whose trust is of a private character, it 
surely cannot be questioned, that they may control the duties and 
powers of a Sheriff, a public officer, who has no interest in the sub- 
jects of those powers and duties. And, if they can regulate the 
authority, and consequential rights, attached to the office of the 
former, during the term for which he has been appointed, it will 
not be pretended, that they are foreclosed from the exercise of a 
like power, over the public interests and business, committed to 
the administration of the latter, simply because he had, at some 
previous time, been appointed as agent to manage them. These 
views are illustrated by, and derive confirmation from, the remarks 
of Judge Washington, in the Dartmouth College case. ‘A civil 
corporation, (said that Judge,) is the mere creature of public insti- 
tution, created exclusively for the public advantage, without other 
endowments than such as the King’s government may bestow upon 
it, and having no other founder, or visitor, than the King or gov- 
ernment, the fundutor incipiens. It would seem reasonable, that 
such a corporation may be controlled, and its Constitution altered 
and amended by the government, in such manner as the public in- 
terest may require. Such legislative interferences cannot be said 
to impair the contract by which the corporation was formed, be- 
cause there is in reality but one party to it, the trustees, or gov- 
ernors of the corporation, being merely the trustees for the public, 




















JANUARY TERM, 1835. 


(The State vs. Dews.] 


the cestui que t7ust of the foundation. The trustees or governors, 
have no interest, no privileges or immunities, which are violated by 
such interferences, and can have no more right to complain of them, 
than an ordinary trustee, who is called upon in a court of Equity, 
to execute the trust.” 


The same opinion is announced by the Supreme Court of New 
Hampshire, in the case of Merrill vs. Sherburne, (Adams 199- 
213.) “ We wish it to be distinctly understood that Acts of the 
Legislature are not within the above prohibitions, unless they ope 
rate on the interests of individuals or of private corporations. 
Nor are they within them, when, in an implied or express man- 
ner, the parties affected have consented to their passage; as all 
public officers impliedly consent to alterations of the institu- 
tions in which they officiate, provided the public deem it expedi- 
ent to introduce a change.” 


Nor is there any dissenting opinion upon the subject among the 
jurists of our country. Mr Rawle, in his “view of the Constitu- 
tion,” says, (131-2,) the prohibition in relation to contracts ‘ does 
not comprehend the political relations of a government and its citi- 
zens ; civil institutions which must be liable to change with cir- 
cumstances and to be modified by ordinary legislation, those 
which deeply concern the public and which to preserve good gov- 
ernment the public judgment must control.” 


It is said by a lawyer of eminence, (Willard Phillips,) whose 
treatise on another branch of the law is among the standard works 
of our profession, when reviewing the Dartmouth College case, 
‘‘ The question was one of great importance, and this depends upon 
the decision of the question whether they are to be considered pub- 
lic or private corporations, the rights, for instance, of a county town 
or school, and so the rights of public officers, as such, are, in gene- 
ral, subject to prospective modification and control by the State 
Legislature as far as those rights arise directly from statutory 


and not constitutional provisions. (7 Amer. Jur. 311.) 
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Chancellor Kent, in the 2d vol. of his commentaries 305, 2d ed. 
states, that ‘‘a public corporation instituted for purposes connect- 
ed with the administration of the government, may be controlled 
by the Legislature, because such a corporation is not a contract 
within the purview of the Constitution of the United States. In 
those public corporations, there is, in reality, but one party, and 
the trustees or governors of the corporation are merely trustees 
for the public.” A remark equally applicable to all public offices, 
for all public officers are but trustees and agents for the public. 


Judge Story, reviewing the decisions which have been made on 
this clause of the Constitution, says, in the 3d vol. of his commen- 
taries, p. 260: “ There is no doubt as to public corporations which 
exist only for public purposes, that the Legislature may change, 
modify, enlarge and restrain them; with this limitation, however, 
that property held by such corporations, shall still be secured for 
the use of those for whom and at whose expense it has been ac- 
quired. The reason is that it is only a mode of exercising the 
public rights and public powers, for the promotion of the general 
interest ; and therefore it must from its very nature remain sub- 
ject to the legislative will, so always that private rights are not 
infringed or trenched upon.” And upon the immediate point in 
issue here, he thus emphatically expresses himself: ‘ That the 
framers of the Constitution did not intend to restrain the States in 
the regulation of their civil institutions, adopted for internal go- 
vernment, is admitted and it has never been so construed. It has 
always been understood that the contracts spoken of in the Con- 
stitution, were those which respected property or some other ob- 
ject of value, and which conferred rights capable of being assert- 
ed in a Court of justice.” 


The proposition asserted by him, that the Constitution is con- 
fined to contracts which respect private property, or some object 
of value, and confer rights capable of being asserted in a Court of 
justice, and does not embrace civil institutions, adopted for inter- 

















JANUARY TERM, 1835. 


(The State vs. Dews.} 


nal government,” ‘* public officers,’ or other ‘‘ instruments of go- 
vernment, created for its purposes,” is precisely that which we 
have seen, was maintained in the opinion of the Supreme Court, 
delivered by Ch. J. Marshall, in the Dartmouth College case. 


This was the view also, of Judge Chase, (the ablest lawyer on 
the bench of that court, previously to the accession to it of the 
present Chief Justice,) of the object and effect of the prohibition, 
and who, in Calder vs. Bull, 3 Dail. 383, considers such a Jaw 
only as invalid under this clause of the Constitution, as ‘impairs 
the lawful private contracts of citizens,” as “ violates the right of 
an antecedent lawful private contract.”” The same construction is 
given to it by Judges Thompson and Trimble, in Ogden vs. Saun- 
ders. (12 Wheat. 304, 330, 1,) and theCh. J. there says, ‘it com- 
prehends those laws whose operation consists in their action on 
individuals ;” (p. 334;) “it relates to the civil transactions of in- 
dividuals ;” (p. 335, 6;) “it contemplates legislative interference 
with private rights ;” (p. 336.) The 44th No. of the Federalist, 
which treats of this clause, advocates it, as designed to fence “ pri- 
vate rights, personal rights;” and the Judges of this State, when 
referring, in the opinion before adverted to, upon the alleviating 
laws, to the contemporaneous exposition of that instrument for the 
purpose of ascertaining the spirit of this clause, and to illustrate 
their own view of it, cite the following argument, from the debates 
in the Virginia Convention, and it is the only passage invoked by 
them, from the discussions, which the submission of our present 
form of government to the people elicited. “If we take a review 
of the calamities which have befallen our reputation, as a people, 
we will find they have been produced by frequent interferences of 
the State with private contracts.” 


The universal sense, then, of the country, in relation to this 
clause, that in which it was conceived, advocated and adopted— 
in which it has been invariably insisted upon, and judicially ex- 
pounded and enforced, is, and ever has been, that public officers, 
in their official capacities, are excluded from its operation. 
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Nor do any of the cases, which the industry of the counsel for 
the defendant, has enabled them to invoke, yield any aid to the 
supposition, that the authorities, duties and rights, of the public 
officers of a State, are protected by the Constitution of the United 
States, from legislative regulation. 


If I correctly apprehend the proposition of the Supreme Court, 
in the case of Marbury vs. Madison, (1 Cr. 162,) that “* when the 
President has made an appointment, his power over the office is 
terminated. The ri_ht to the office is then in the person appointed, 
and he has the absolute, unconditional power of accepting or reject- 
ing it;” that befure his acceptance, and without his assent, his 
right to the office is complete, and the other party cannot retract 
the tender of it; it infers that a public officer does not hold by con- 
tract. And neither in that case, nor in any of the cases cited from 
the South Carolina Reports, is any allusion whatever made to the 
existence of a contract; an omission which is scarcely reconcilable 
with the belief, that those who participated in the discussion or 
decision of them, considered it as connected with the title of the 
claimants to office, and which affords by strong, if not necessary 
implication, evidence, that in their judgment, public offices are not 


held by contract. 


The cases of Gibbs, (1 Dess. 587,) of Lyles, (1 McCord’s Reports 
238,) and of Hutson, (Id. 240,) maintain, that Masters in Chancery 
and Ordinaries, are judicial officers, who, by the Constitution of 
the State, hold their offices during good behaviour, and that an at- 
tempt, whether by the Governor or the Legislature, ‘‘to alter the 
tenure of their offices, could not prevail,’’ because repugnant ‘ to 
a constitutional provision, fixing the tenure of such offices.” That 
of the State vs. M’Clintock, (1 McC. Reports 245,) is to the same 
effect: that ** the framers of the Constitution have ordained the fixed 
and determinate time” of four years, “for which Sheriffs should 
hold their offices,”’ and that that time could not be abridged by the 
Legislature, inasmuch as an Act to that effect would vio'ate “ the 


provision of the Constitution, as it relates to the term of office.”’ 
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This is the ground on which those decisions are founded: they 
are utterly silent as to the obligation of contracts being impaired ; 
a silence the more remarkable, as the very clause of the Constitu- 
tion of the United States, which is objected to the Act of the Le- 
gislature in this instance, is incorporated into the Constitution of 


South Carolina. 


The cases adduced from the reported decisions of that State, are 
limited to legislative and executive Acts, which conflict with the 
tenure of office, as established by the Constitution of the State, but 
in relation to the principle involved in this controversy, to wit, the 
power of the Legislature to contro] the duties of a Sheriff, or other 
public officer, her tribunals treat it as one which they cannot im- 
agine can be questioned. In Linings case, adverted to in the ar- 
gument, the Court of Appeals demands, “has not the Legislature 
a right to prescribe to a public officer the duties he shall perform, 
and to make any requisitions of his time that it pleases? It has, 
by various Acts, reduced the fees of many of the public officers, 
and it has increased the labors of some, so as indirectly, by increa- 
sing their expenses, to diminish their salaries. But those Acts are 
not therefore, invalid, although they affect the rights of office, much 
more directly than the Act under consideration.” (3 Dess. 479, 80.) 
In the case of the Treasurer vs. Taylor, (2 Bailey 524,) Judge 
Martin, whose opinion is affirmed and adopted by the Appelate 
Court, say, ‘It would seem indisputable, that the Legislature has 
the right to regulate the execution of the duties, which are inci- 
dent to the office of Sheriff, and to demand an indemnity for their 
faithful discharge. If it be not so, then it necessarily follows, that 
since the Sheriff is in office under the Constitution, he could be 
bound to perform only such duties as had been prescribed before 
the Constitution, and all legislation since has been idle, and worse 
than idle. No one, I presume, would contend for positions, which 
they were sensible would lead to such consequences. The Con- 


stitution fixes the tenure of the office; but the Sheriff takes it 
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sub modo. He accepts it subject from its very nature, to legis- 
lative regulations and to the control of the supreme power of 
the State,” (p. 526-7.) And the Court of Appeals express them- 
selves with yet stronger emphasis. ‘ The Constitution (say they) 
no where provides for the mode of appointment, duties or qualifi- 
cations of Sheriffs ; and, by necessary implication, leaves the mat- 
ters, as they then existed, subject to such modifications as the Le- 


gislature should, from time to time, find expedient.” 


The principles here adjudicated apply with all their force to the 
case under consideration. The Constitution of this State estab- 
lishes the tenure of the office of Sheriff, but imposes no other limi- 
tation upon the power of legislation in relation to it. It is silent 
as to his duties, and submits them therefore to the direction and 
control of that department of the government, which is invested 
with the power of making all laws which are not repugnant to that 


instrument. 


And upon this point the case of Hoke vs. Henderson, introduced 
into the argument from 4 Devereux, is not less decisive. The 
Court there say, (p. 14,) that the power of regulating and prescri- 
bing “the nature of the office, in duties, powers, privileges and 
emoluments” is “ purely legislative,” and ‘ within the legitimate 
powers of the General Assembly :” that “ prescribing the duties of 
officers, their qualifications, their fees, their powers, and the con 
sequences of a breach of duty, including punishment and removal, 
are all political regulations, and fall within the legislative province.” 
(p. 15.) “If the Legislature increase his duties and responsibili- 
ties, or diminish his emoluments, he must submit, except in those 
instances in which the Constitution itself has declared the duty 
and fixed the compensation, because in the nature of things these 
are the subjects of such regulations, as the general welfare may, 
from time to time, dictate, and the office must therefore, have been 
conferred and accepted, subject to such regulations. (p. 20.) 


The current of authority, then, is unbroken and unvarying, that 
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a public office is not held by contract, within the sense of that term, 
as employed in the Constitution, and that it is an appropriate exer- 
cise of legislative power, and within legislative competency, to 
reform the office, and change and modify its duties at pleasure, 
unless the Constitution of the State shall, by an express provision, 
have fixed that duty. 


There is no such provision in the Constitution of this State. 


But it is said, that the word “ Sheriff,’ is known to, and derived 
from the laws of England, and that by its adoption into our Con- 
stitution, the nature and character, the powers, duties and rights 
of that office, as it existed under those Jaws, became fixed and es- 
tablished, by the fundamental law of the State, beyond the reach 
of legislative alteration, and that as by the common law, and the 
statutes 14 Edward III. c. 10, and 19 Henry VII. c. 10, the 
Sheriff has the custody and keeping of the Jail, and of the pris- 
oners therein, that custody is by the Constitution, embraced in the 
office of Sheriff, and cannot be separated from it by legislative Act. 


If the premises assumed be, that the term “Sheriff” has been 
introduced into our Constitution, according to its strict etymologi- 
cal sense, and as importing what it originally signified at common 
law, “the keeper of the county,” with the authorities and dignities 
attached to the station, as the associate of the King, the chief ex- 
ecutive and military officer of the county, invested also with high 
judicial powers, whose office was purely honorary, and whose du- 
ties were gratuitously discharged, it must be obvious that they are 
incorrect, if in fact, they be not repugnant to the genius of our in- 
stitutions: while also, it must be equally apparent, that by parity 
of reason, Justices of the Peace will be protected, by constitutional 
safeguard, in the same tenure, jurisdiction, powers and incidents, 
which belong to those officers, in the country from which the 
Constitution has derived their designation. And the reason why 
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the corollary deduced from these premises is untrue, will furnish 
an answer to the argument that has been built upon them. It is, 
that they are officers created by law, whose duties, powers, and 


responsibilities, are, and always have been, regulated and controlled 


by law. 


But if the proposition presented by the argument, be correct ; if 
it be true, that the office is established and fixed by our Constitu- 
tion, precisely as it exists in England, all notion of a contract be- 
tween the Sheriff and the government, or body politic, becomes at 
once exploded. The acceptance of the office of Sheriff, is not a 
matter of choice in England; it is imposed upon him under a pen- 
alty, (Watson 5,) and the Supreme Court have held, in the Uni- 
ted States vs. Tingey, (5 Pet. 115,) under circumstances less par- 
taking of the character of duress, that the agreement of an officer 
was not a contract, because not resulting from the exercise of free 
agency. And even the statute of 9 Ed., upon which the defendant 
founds his claim to the Jail, imposed a burden and responsibility 
upon the Sheriff, and was not intended to confer, and from the na- 


ture of the office in England, could not confer a benefit upon him. 


If, moreover, the proposition be true, it may well admit of doubt, 
whether the defendant possesses the qualifications required by the 


common law, and has a right to contest the claim of the relators. 


If it be true, has he complied with the duty which the laws of 
England impose upon him, under penalty, of appointing his under 
Sheriff, and the requisite number of deputies and baliffs ? 


But serious as would be the consequences to the defendant, 
which would result from this proposition, they would be much 
more mischievous in their effects upon society. The administra- 
tion of justice, the pursuit of rights, and the redress of wrongs; all 
laws which are administered through judicial tribunals, all which 
relate to property, to contracts, or persons; and these form the 


great mass of the laws of every civilized community; the whole 
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criminal jurisprudence of the country, and every thing connected 
with the enforcement of civil rights, require the agency of the of- 
fice of Sheriff in England, or of an officer of like nature and cha- 
racter, in every country where Jaws and courts of judicature are 
knowr—and are, therefore, immediately connected with his powers 
and duties. If then, the powers and duties of the Sheriff, as they 
exist in England, are surrounded by the impregnable safe-guard of 
the Constitution, the laws of that country, almost in their totality, 
have been inftexibly fixed upon us; they cannot be changed, since 
any change in them, must affect the Sheriff in his powers or duties, 
his rights or resposibilities, and make them different from what 
they were in England, at the period of the establishment of our 
Constitution; and the framers of it, when ordaining a government, 
in which they embodied the representative principle, in order that 
it might reflect the sentiments of the community, and with the dis- 
tinct design, that the political society, which they were organizing, 
should advance with the advancement of the age, and accommo- 
date itself to the improvements of society, have, with the iron hand 
of an imbruted despotism, stamped inflexible immutability upon 
our institutions ; have bound us to the notions of our ancestors, no 
matter how exploded by the sentiments of society, or inconsistent 
with its interests; and not merely limited, but abolished the power 
of the Legislature, in the very effort to organize it. ‘The proposi- 
tion is too monstrous to be for a moment entertained. 


If it be true; the contemporaries of the Constitution and those 
who, themselves, had an agency in framing it, have betrayed a la- 
mentable ignorance, or been guilty of a wanton disregard of its 
provisions, by divesting the Sheriff of the high judicial and execu- 
tive powers which belonged to him in England and degrading him 
to the performance of unmixed ministerial services; by transfer- 
ring from him the authority of presiding at elections and imposing 
on him the duty of attending them as a mere police officer, subject 
to the orders of others who preside ; by depriving him of the im- 
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portant privilege of selecting jurors; by admitting constables, not 
of his nomination, to participate with him in the service of writs; 
by all the regulations in relation to Sheriff’s sales, and by the in- 
forcing upon him of the duties of humanity towards prisoners 
whom the common law allowed ‘in the name of God’’ to starve, 
if they could not support themselves; by requiring from him a 
bond, as a prerequisite to the discharge of his duties, and by num- 
berless other interferences with his powers and privileges; nay, 
by the Judiciary Act itself, passed almost simultaneously with the 
Constitution, and whose provisions the defendant invokes in sup- 
port of his claim ;—and not only by the Acts which have direct 
reference to his office, but also by all those which regulate Courts 
and their proceedings. If there be any thing attached to the of- 
fice that can be regarded as the private right of the officer, it is his 
emoluments and fees. But will it be pretended that the Legisla- 
ture have been guilty of desecration of the Constitution by redu- 
cing the enormous costs that attend the prosecution of a suit at law 
in England, and which would, if retained among us, amount almost 
to a denial of justice? Yeti such a proposition, if not more tenable, 
would not be less so than that which is contended for. 


It is much more reasonable to believe that the framers of the 
Constitution had in view the office as it then existed in this State, 
where many and material alterations have been effected in its na- 
ture and character. But even viewed in this modified aspect, the 
proposition insisted on would involve the same mischievous conse- 
quences which have just been indicated. It would deny to the 
Legislature the right to regulate the administration of justice—to 
change the organization of Courts—to amend the laws which regu- 
late property, respect contracts, or which affect civil rights. It 
would abolish all changes that have been made in any of these re- 


spects since the establishment of the Constitution, would restore 


the civil institutions which then existed, and towards the reform- 
ing of which the Constitution itself was remodelled, and render 
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them immutable by the power of legislation which it for that pur- 
pose organized. Of its effect the argument presented in the case 
will afford apposite and strong illustrations. It is maintained that 
to the Sheriff belongs the custody of persons arrested for debt or 
for criminal offences, and that, inasmuch as the Jail is the place 
where they are to be confined, the custody of the Jail appertains 
tohim. Now if it be true that the depriving him of the custody 
of debtors and of criminals be unconstitutional, as is insisted, the 
consequence is, that the improvements in penal jurisprudence and 
in the Jaws having in view the mitigation or abolishment of im- 
prisonment for debt, so creditable to the humanity and intelligence 
of the age, are void, because interfering with the rights of an offi- 
cer, created too for the very purpose of aiding in effectuating the 
law and for his benefit, we must be remitted to the barbarism of 
feudality. The law establishing the Penitentiary would be uncon- 
stitutional, because to the Sheriff belongs the custody of criminals. 
The Act for the relief of honest debtors is void, because he is en- 
titled to the custody of persons arrested for debt. So, in like man- 
ner, the organization of city and other local Courts is an infringe- 
ment of his conatitutional rights, since to the Sheriff belongs the 
execution of writs; as for the same reason are laws which confer 
upon constables the authority to serve attachments and other pro- 


cess. 


But in the making of such laws the Legislature is, we have seen, 
in the exercise of powers which cannot be surrendered, and which 
are essential to the protection of rights that cannot be alienated. 
The powers as whose agent he is employed, are the essential pow- 
ers of government, and the-rights in whose enforcement he is en- 
gaged, are those for the securing of which, government was institu- 
ted. It would be destructive of the very object of government and 
subversive of its ends that he, who is employed as such agent, 
should, because of the very duties which inhere in and result from 
such agency, control those powers and defeat those rights. It 
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would be a forfeiture of self-government and a substitution of the 
authority of the agent of the people for that of the sovereign peo- 
ple. 


Besides this, the duties which belong to his office are purely 
ministerial—they are the mere creatures of law, and are imposed 
npon him by law, and ‘* from the very nature of things,”’ as re- 
marked by the Supreme Court of North Carolina, they must be 
subject to be modified and controlled by law. His powers, as al- 
realy observed, are the consequences of his duties, his rights re- 
sult from his obligations, and it would be repugnant to the very 
nature of his office that he, whose duty it is to receive the rule, 
should, because of his obligation to obey it, impose restraints upon 


those from whom he is to receive it. 


The framers of the Constitution, when they employed the term, 
necessarily contemplated the officer whom it designated, in the 
light in which he was known to the institutions of the State. These 
recognised him as a purely ministerial officer, whose duty it was 
to obey the injunctions, and execute the prescriptions of law, and 
under them his powers had always been regulated by law, unre- 
strained by any direct constitutional provision. The employment 
of the term in the Constitution, therefore, so far from relieving his 
duties from the control of the Legislature, imports their subjection 
to the legislative will, and would leave them, did it impose no 
other restraint, to the unlimited action of that will. Ours is a go- 
vernment founded upon the public will: and the representative 
form in which it is organized, is designed to reflect and embody 
that will. Laws are, therefore, with us, emphatically, “ the public 
will duly expressed,’”’ and when it is confined to its constituted 
ends, there is nothing that can hinder it from operating on its ap- 


pointed agents. 


But the term, from which a restraint upon the power of legisla- 


tion is attempted to be denied, does not impose a limit upon the 
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ends for which government is constituted, but on the contrary, is 


used in reference to an agent; a means to accomplish those ends. 


Now the only limit which the Constitution imposes upon the 
Legislature, in relation to the office of Sheriff, is as to the tenure 
by which it shall be held. Itis silent as to his qualifications and 
duties, and of necessity, leaves them, as remarked by the Court of 
Appeals, of South Carolina, to the control of the Legislature. And 
the insertion of this provision into the Constitution, by which 
bounds are imposed upon the Legislature, in respect to the direc- 
tion of the office, bears evidence, by necessary implication, that, 
but for its introduction, the legislative will, in regard to the office, 
would in this respect, as in all others, have remained unrestrained. 
And a recurrence to precedent legislation on the subject, will tend 


to establish that this was the object of the provision. 


If the provision of the Constitution were of equivocal import, 
the practical construction that has been given to it, and the unin- 
terrupted usage under it, would remove all doubt. The legislative 
interferences with the office, the duties and rights of Sheriff, be- 
fore adverted to, commencing almost at the moment the Constitu- 
tion went into effect, and unintermittedly exercised ever since, and 
among these interferences, that, above all others, by which the 
regulation and custody of this very Jail were transferred, as early 
as the year 1801, to the relators and their appointers, and contin- 
ued in them, without resistance, or being questioned, until revoked 
by the Act of 1822, conclusively evince the sense in which i: was 
adopted, and has been accepted by the people, whose Act itis; and 
establish the universal understanding, that the control of the office, 
and of the authorities, duties and rights of the holders of it, is sub- 


ject to legislative discretion. 
But the Constitution itself forbids the indulgence of a doubt. 


A Constitution is designed to organize the political government 
of society, and the very comprehending of the office of Sheriff, in 
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that fundamental law of the body politic, is a recognition of it as 
a public office, established for political purposes, and to subserve 
the ends for which the government was established. The duties 
of such an office are, from their very nature, subject to be abridged 
and controlled, as the general welfare, the common good, and the 
happiness of society may require, and they may therefore, be mod- 
ified, at the pleasure of that department which is the exponent of 
the public will, so long as its action is confined to the ends for 
which government was constituted. As principle, and the nature 
of the office establish, so al] authority proclaims, that the duties of 
a public officer may be diminished or increased at the pleasure of 
the government. In the language of Ch. J. Marshall, a public 
officer is ‘an instrument of government, created for its purposes,” 
an agent “for the performing of duties flowing from the sovereign 
authority,” “‘ exercising powers conferred by the government for 
public objects,” holding ‘an office created for state purposes,” 
‘*‘and must of course, be controllable by the Legislature.” 


He is an instrument for public purposes—an agent for the per- 
formance of public duties. But public purposes must be such as 
the public appoints and can control, and public duties must be for 
the benefit and therefore under the direction of the public. They 
would cease to be public if they were subjected to the control of 
the individual whose instrumentality was employed for their at- 
tainment or execution. He is appointed as a means for the effect- 
ing of an end, and must be controlled as that end requires. Were 
it otherwise the end would be sacrificed to the means. 


And regarding him as a mere ministerial officer, he has no pow- 
ers beyond, or independent of, his duties. Powers become vested 
in him, we have seen, because of the duties that are imposed on 
him, and are accessorial to the Jatter. His powers and rights are 
incidental to his duties, and the remark of the defendant’s counsel 
is rightly conceived, which affirms that his right to the keeping of 
the Jail is incidental to the office. But in the duties to which that 
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right and power are incident, he has no interest. They may be 
changed without an injury to his rights. Those rights are collate- 
ral to, and consequential upon duties, which are entirely under the 
control of the public, and he cannot more justly complain of a con- 
sequential loss that he has sustained from the exercise of that un- 
doubted right of control over his duties, than could an owner of 
property, of damage resulting to him from the exercise by the pub- 
lic of their unquestionable rights in relation to the establishment 
or alteration of highways, or the improvement of navigable streams; 
or, than could the owners of lots on the river or in the former seats 
of business within the city, legally resist the authority of the Le- 
gislature to incorporate the Steam Boat Company. 


Since then, the right to the custody of the Jail is incidental to the 
office of Sheriff, because incidental to the duty of safe-keeping priso- 
ners, and since thatduty may be withdrawn from him by the Legis- 
lature, in the exercise of their legitimate and appropriate power, a 
consideration of the question so fully discussed at the bar, becomes 
unnecessary. For if the right be incidental to the duty, over which 
the Legislature has an unquestionable control, the loss of the right 
has been the effect ofa legal exercise of legitimate power, which it 
would bea solecism to say, the defendant can legally resist. And if, 
as is insisted by the relators, the right which he claims has not been 
attached to the office, then he has not incurred even loss from that 
exercise of power ; he has sustained neither damage nor injury. 


With the authority of the principal, that of the Jailor, who is 
his deputy, or appointee, and mere “shadow,” also ceases. (3 
Kent 365, 6. Earl of Shrewsbury’s case, 9Co. 42. 48. Paddock 
vs. Cameron, 8 Cowen 212.) 


Although this examination of the Constitution has been felt due 
to the argument, which has been addressed to the Court, it was not 
required by the record in the case. The return, which alone pre- 
sents the title upon which the defendant can contest the claim of 
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the relators, does not advert to the Constitution, nor to contracts, 
as the source of his right to the Jail, but correctly deduces it ex- 
clusively from the laws of the State, and claims the advantages and 
property, which it alleges to be attached to the office, not as se- 
cured to the office so long as it shall endure, as they would be were 
they attached to it, or protected by constitutional provision—but 
as secured to him during his current term of office. because they 
were attached to it by laws existing at the time he was elected, 
commissioned, and qualified. But the fact that his title was de- 
rived from law, established that it might be revoked by law: and 
the argument itself, which asserts the unconstitutionality of the 
Act of 1834, and that it is hence inoperative on the present Sheriff, 
abandons the ground on which it is based, when it admits, that it 
may have operation on his successor. 


Indeed, the facts of the case, so far as the rights of the defend- 
ant are concerned, are simply these :—The Act of 1801 had con- 
ferred the control of the Jail, and the appointment of the keeper, 
upon the Mayor and Aldermen. That of 1822 vested the direction 
of the Jail in the Inferior Court and Sheriff of the County, and the 
Act of 1834 repeals that of 1822. The power to repeal a law, it 
will not be contested, is purely legislative, and its exercise in this 
instance, since it is not retrospective, and does not avoid or undo 
what had been done under the pre-existing law, is a legitimate ex- 
ercise of that power. 

The Act of 1834, therefore, being passed in virtue of powers 
vested in the Legislature, containing in itself no provision repug- 
nant to the Constitution of the State, and not being intercepted by 
any impediment arising from the Constitution of the United States, 


must have effect. 


The rule granted in this case, must therefore, be absolute, anda 


peremptory mandamus must issue. 
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Tue Strate vs. Joun I. Dews. 
Chatham Superior Court, Jan. 2, 1835. 


On motion of the Recorder and Mr. M’ Allister, on behalf of the 
Mayor and Aldermen of the City of Savannah and the hamlets 
thereof, for a mandamus to issue to John I. Dews, Sheriff of Cha- 
tham eounty, commanding him to deliver to the said Mayor and 
Aldermen, the possession of the Jail of said county, and the cus- 
tody of the prisoners therein confined, and on reading the affida- 
vits and papers, stating the facts on which said motion is grounded ; 
and on hearing Messrs. Berrien and Cuyler, and Mr. Law, on be- 
half of the said John I. Dews, opposing the said motion—It is or- 
dered, that a peremptory mandamus do issue, to be direeted to the 
said John I. Dews, Sheriff as aforesaid, commanding him to de- 


liver the possession of the said Jail, and the custody of the prison- 
ers therein confined, to the said Mayor and Aldermen of the City 
of Savannah, and the hamlets thereof, or to Young S. Pickard, the 
Jailor appointed by the said Mayor and Aldermen. 


Wm. H. Buttocu, Recorder, and M. H. M’A.tuisteEr, for the 
relators—BERRIEN & Cuy.Ler, and Law, for defendant. 
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Samvuet DisBie, py’FF. vs. WILLIAM GASTON, GARNISHEE. 


Certiorari to a Magistrate’s Court. 


The master of a vessel consigned to G. wrote a letter by H. the Pilot who carried the vessel out, 
informing G. that the ship had crossed the bai in safety,and requesting G. to pay H. $35, the 
amount of pilotage due, “and oblige your obedient, &c.’’ H. indorsed on the letter, ‘* Pay to 
L. or order.”? D. a creditor of H. sued him and garnisheed G. (as the creditor of H.) who re- 
turned under oath, that previously to such garnishment L. had presented such letter indorsed 
as above, and that he (G.) had promised to pay the amount to L. Que@re, if such letter was 
a bill of exchange, or an order in the nature of a chose in action. 


Held, that if considered as a bill of exchange, the indebteduess of G. as acceptor, created a lia- 


bility to L. the then holder, and not to H. who had parted with his interest in it. 

Held, also, that if it was a chosc in action, the indebtedness of G. was created only by his pro- 
mise, and that this being made to L. produced a privity of coutract between G. and L. only, 
and that therefore G. had never been the debtor of H. 

The facts of this case were, briefly, as follows: Goldie, the 
master of a vessel consigned to William Gaston, wrote a letter to 
Mr. Gaston, by Harden, the Pilot who carried the vessel out, in- 
forming Mr. G. that the ship had crossed the bar in safety, and ad- 
ding, ‘‘ you will please pay Mr. Harden the sum of $35, the amount 
of his pilotage, and oblige your obedient servant.” Harden en- 
dorsed on the letter, ‘* Pay to John Low, or order.” Dibble, the 
plaintiff, who was a creditor of Harden, sued him in a Magistrate’s 
Court, and garnisheed Gaston, (as the debtor of Harden,) who re- 
turned under oath, ‘‘that he had antecedently to the summons, 
promised to pay Low the amount for which the order was drawn, 
Low presenting to him an order in favor of Harden, which was 
indorsed by Harden to Low.” No evidence was offered by the 
plaintiff in the Court below, but the Jury gave a verdict in favor 
of Dibble against Gaston as garnishee, and the proceedings were 
carried by certiorari to the Superior Court. 


By NICOLL, Judge. 


HAVING seen nothing calculated to shake the opinion already 
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entertained in relation to the regularity of the proceedings, it 
only remains to me to express my opinion on the merits of this 


case. 


The real question in the case is, not that which has been dia- 
cussed at the bar, whether John Low was the creditor of the gar- 
nishee at the time the summons was served on the latter, but 
whether the garnishee was the debtor of Harden, the defendant in 
the original suit; for it was only as such debtor that judgment 
could be rendered against him. Now the indebtedness of the gar- 
nishee to the original defendant, is predicated exclusively upon the 
order drawn by Captain Goldie on the garnishee, in favor of Har- 
den. This order must be regarded in one of two lights, either, 
Ist. as a bill of exchange, which the garnishee’s counsel insist it 
is, or 2dly. as a mere private request or order, in the nature of a 
chose in action and not negotiable by indorsement, as is contended 
by the counsel for the plaintiff.* But in which ever of these lights 
it be regarded, I can perceive no difference in the legal result. 


If it were a bill of exchange, the indebtedness of the drawee did 
not arise until acceptance, which acceptance constituted an en- 
gagement to pay the sum specified in the bill, to the then holder, 
or to those who should thereafter be the holders. It is immate- 
rial therefore, whether the acceptance was before or after the ser- 
vice of the summons, in either event, the drawee became the debt- 
or, not of Harden who had ceased to be the holder, but of Low 
who had become the holder. The indebtedness of a drawee upon 
the bill is the result only of his acceptance, and as acceptor, and 
that acceptance would create a liability not to the payee, who had 
parted with his interest in the paper, but to him who was then the 
holder of it, or to whom he should thereafter transfer it. But there 





* A paper in these words, “ Mr. L. please let the bearer have £7, and place it to my account, 
and you will oblige your humble servant R. 8.” is not a bill of exchange. (1 Mvo. & Mal. 171, 
22 En. C. L. Rep. 280.—( Ed.) 
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is no evidence that the garnishee ever promised payment to Har- 
den, or that he ever accepted the order while it remained in the 
hands of Harden. 


And if the paper be treated as a mere chose in action, the same 
result will follow. The true inquiry, it will be noted, is not 
whether the paper was negotiable, and therefore, whether the 
garnishee became the debtor of Low, but whether he was the 
debtor of Harden. Now, it must be obvious, that if this paper 
was not a bill of exchange, but a mere chose in action, the assign- 
ment of which could not make Low the legal creditor of the gar- 
nishee, equally was any claim arising out of the indebtedness of the 
garnishee to Goldie, if any such indebtedness existed, a chose in 
action, and therefore the assignment of such claim from Goldie to 
Harden, in which light the objection assumes the paper to be, 
could not constitute the latter the creditor of the garnishee. The 
objection therefore, since it would, if well founded, show that Har- 
den was not the creditor of the garnishee, would be fatal to the 
plaintiff’s right of recovery. But independently of this considera- 
tion, if it were such chose in action, then to produce a privity be- 
tween the original defendant and the garnishee, and to make the 
latter a debtor to the former, there should have been a promise of 
payment by the garnishee to the defendant. (Williams vs. Eve- 
rett, 14 East, 582. Yates vs. Bell, 3 B. & A. 643, Hodgson vs. 
Anderson, 3 B. & C. 842. 10C.L. Rep. 247. Tiernan vs. Jack- 
son, 5 Peters, 580,597. Weston vs. Barker, 12 Johns. 276, 280.) 
But there was no such promise from the garnishee to Harden, on 
the contrary his promise was to Low, and that promise, as is es- 
tablished by the cases just cited, made him the debtor of Low. This 
view supersedes the inquiry, whether the acceptance or promise 
by the garnishee, was before or after the service of the process on 
him, For though it were after the service, the acceptance, (if the 
paper be treated as a bill of exchange,) from which only his in- 
debtedness could result, was of a bill, the interest in which had 
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passed from the original defendant, which was the property of 
Low, to whom as holder, the drawee by his acceptance became 
debtor, and no acceptance of which could make him the debtor of 
Harden, the payee, who had ceased to be the holder, and who 
could have no interest init. So, if it was a chose in action, it is 
equally immaterial though the promise was made after the service 
of the summons. The indebtedness of the garnishee to the as- 
signee, could be created only by his promise: that promise was 
made to Low, not Harden, and made Gaston the debtor of the for- 


mer, not of the latter. 


But the evidence ascertains, that the acceptance or promise, 
which ever it may be called, was made before the service of the 
summons of garnishment. The return made under oath by the 
garnishee, the only evidence upon which the plaintiff could have 
relied for a recovery, for he offered none other, expressly states, 
that ‘‘he had antecedently to the summons, promised to pay Low” 
the amount for which the order was drawn, “ Low presenting to 
him an order in favor of Havden, which was endorsed by Harden 
to Low.” And the necessary implication from the testimony of 
Low, who states, that previously to the service of the summons, 
“Mr. Gaston had inquired of him, if he had the order, and desired 
him to come round to the counting room, and that he would pay 
it,” is, that Mr. G. then knew that Low held the onder, and was en- 
titled to payment, and this implication is confirmed by the fact, 
that Low received the payment for the order, had it then in his 
possession, with the endorsement or assignment of Harden upon 
it, and delivered it up to the garnishee, upon receiving p:yment. 
To resist this conclusion, the presumption must be entertained, 
that Mr. Gaston knew that the plaintiff was about to issue the pro- 
cess of garnishment, and that he designed, though having no inte- 
rest, fraudulently to defeat the plaintiff’s remedy. But such pre- 
sumption arises out of, and is countenanced by no fact in the cause, 
and is repelled by the rules of law, by which fraud is never pre- 
sumed. But did not the evidence ascertain the fact, yet would 
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there be a want of title in the plaintiff to recover against the gar- 
nishee. ‘To authorise such recovery, he should affirmatively es- 
tablish his title, by proof that the garnishee was the debtor of the 
defendant in attachment, and to constitute this proof, it was essen- 
tial that the acceptance, or promise of payment, should have been 
made to Harden, or at least while Harden was the holder of the 
order, and that the transfer from Harden should have been after 
the service of the summons of garnishment. And the obligation 
of so proving, was imposed on the plaintiff, not only by the atti- 
tude in which he stood to the cause, but also by the presumption 
of law, in relation to paper of the nature of that concerning which 
this controversy arises, that the endorsement was made simultane- 
ously with the making of the instrument, which presumption must 
prevail, until encountered by adverse evidence. (Pinkerton vs. 
Bailey, 8 Wend. 600. Webster vs. Lee, 5 Mass. 334.) But there 
is an entire absence of any such evidence in the cause. I am 
therefore, of opinion, and it is considered by the Court, that the 
verdict below, and the judgment thereupon, were erroneous, and 
must be set aside. Whereupon it is ordered, that the same be 
certified to James Cleland, Esq. the Magistrate before whom the 
verdict and judgment complained of, were rendered, that the said 
proceedings may be corrected, and right and justice may be done 


in the premises. 
Judgment Reversed. 


M. Suerratt, Sen. for plaintiff—Mitten & Cuaron, for 
garnishee. 
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Ture GoverRNor vs. Wm. C. DanieEL, Ex’oR. OF JosEPH V, BE- 


VAN. 


Fi. Fa. Affidavit of illegality. 


Where a suit was instituted on a bond given for a certain sum of money, and conditioned for 
the performance of a duty, without any stipulation as to interest, and the Jury on an issue of 
fact submitted to them. found the bond declared on to be the deed of defendant, and assessed 
nominal damages; held, that interest could be awarded on such bond only in the shape of 


damages assigned by a Jury. 


Held, also, that the verdict rendered only found the debt mentioned in the bond, and as that con- 
tained no stipulation for interest, the execution which had issued for principal and interest 


from the date of the bond, was illegal. 


Where the judgment is for damages only, an execution issued for debt and damages, is illegal. 


The action out of which arose the question submitted for the 
decision of the Court, was debt upon a bond, dated 26th April, 
1825, in the sum of $400, conditioned to collate, arrange, and pub- 
lish, the papers relating to the original settlement, and political 
history of Georgia, to be found in the Executive or Secretary of 
State's offices. Various pleas were pleaded, upon which the Jury 
rendered this verdict :—‘* We find the deed declared on, to be the 
deed of Jos. V. Bevan, &c. and we assess ten cents damages and 
costs.” The judgment entered was, ‘* Therefore it is considered, 
that the said plaintiff do recover, against the said defendant, his 
damages aforesaid, by the Jury aforesaid assessed, and also, seven 
dollars, and seventy-five cents, for his costs, &c.’’ Upon this a 
Fi. Fa. was issued, “to levy the sum of $400, with interest,” 
which was endorsed— 

“Judgment, . . . . . . + $400 00 
‘Interest from 26th April, 1825, . 
Oe ik ks he, ee ee 

The defendant presented an affidavit, alleging that the execution 
issued illegally, because it was issued for interest not warranted by 
the verdict or judgment: because no interest was due or payable 
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on the bond: because the judgment is for a larger sum than the 
verdict specifies, and because the only judgment that could have 


been entered up, was for the penalty, without interest. 
The following was the opinion expressed by the Court :— 
By NICOLL, Judge. 


IN the case out of which this question arises, which was an action 
of debt, upon a bond conditioned for the performance of certain 
acts, an issue of fact was joined, and the determination of it was 


submitted to the Jury. 


To the Jury, therefore, exclusively belonged the trial of the point 
involved in the issue, and the ascertainment of the amount which 
the plaintiff was entitled to recover. The inquiry then, in the 
present proceeding, is not whether interest could have been recov- 
ered on the bond, on which the action was instituted, but whether 
such interest has been awarded. The Jury have assessed no dam- 
ages upon the breach assigned, but have, by their verdict, simply 
found the debt, with nominal damages. That debt is the sum men- 
tioned in the obligation. It is not necessary to decide whether, if 
the obligor had, by the terms of the bond, bound himself to pay the 


sum specified, with interest thereon, the interest would not be con- 
sidered a part of the debt, and a finding by the Jury of the deed, 
would not have been a verdict for the specified sum and interest— 


for the bond in this case, contains no agreement for the payment 
of interest, but merely binds the party to the payment of a certain 
sum of money, without any stipulation as to interest; nor is it con- 
ditioned for the payment of a sum of money, at a day certain, nor 
indeed for the payment of any sum, but for the performance of a 
duty. A verdict of the Jury, therefore, affirming the obligation, 
finds nothing more than the debt specified in it, to wit, the sum of 
$400. (Page vs. Newman, 9 B. & C. 378. 17. L. Reps. 400. 
Hillhouse vs. Davis, 1 M. & S. 170. Foster vs. Weston, 6 
Bing. 707. 19C.L. Rep. 211. Higgins vs. Sargent, 2 B. & C. 
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348. 9 C. L. Rep. 101, 103. Arnott vs. Redfern, 3 Bing. 353. 
13. C. L.Rep.3. Hogan vs. Page, | B. &'P. 337, 2. Craven vs. 
Pickell, 1 Ves. Jr.60,63. Exparte Koch, 1 V. & B. 345. 1 Ho- 
vend. Fraud. 63. 5 Cowen 608,9,10. Laing vs. Stone, 2M. & 
R. 561. 17 C. L. Rep. 320. Du Belloiz vs. Ld. Waterpark, 1 D. 
& R. 16. 16C. L.Rep. 12. Cameron vs. Smith, 2B. & A. 305. 
Lee vs. Lingard, 1 East. 401, 403. Frith vs. Le Rour, 2'T. R. 
58. Francis vs. Wilson, R. & M. 105. 21 C. L. Rep. 391. 12 
Wheat. 340, 244, argo.) And such being the nature of the bond, 
it is obvious, as well because interest could be awarded upon it only 
in the shape of damages, which could be assessed only by the Jury, 
as because of the reason already stated, viz: that issue of fact was 
joined, which was submitted by the Jury, that in the absence of a 
finding by the Jury of such interest, execution cannot be had for it. 
The verdict here determines nothing more than would have been 
ascertained and fixed by a judgment by default. (Arch. Appx. 336. 


The People vs. Hallett, 4 Cow. 67.) But upon such judgment by 
default, there is nothing in the record of this case, that would au- 
thorize the recovery of interest from the date of the bond, from 


which date it is computed in the execution. 


But besides this, the execution is not warranted or sustained by 
the judgment upon which it professes to be founded, and on which 
only it can issue. That judgment is for damages only, whereas 
the execution is for debt as well as for damages, 


The opinion of the Court is, therefore, that the execution has 


issued illegally. 


Execution set aside, 
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Appointed Judge, Deeember 31, 1833- 


Ranvo.pu B. Fett vs. Exiza G. ABBoT- 


Motion for new trial and supersedeas. 


If a verdict be clearly against evidence, a new trial will be granted. 


But where there has been conflicting testimony, and the case has been fairly submitted to the 
Jury, and it does not appear that any rule of law has been violated, or injustice done by the 
verdict, a new trial asked for, on the ground, that such verdict is against the weight of evi- 


dence, will not be granted. 


The Judiciary Act of Georgia, which directs that “no interest shall be given on any open ac- 
count, in the nature of damages,”’ does not prohibit a Special Jury on an appeal trial from 
assessing damages on the principal sum, fora frivolous appeal, though the action was in its 
inception founded on open account, if such Jury are satisfied that the appeal was frivolous 


and intended for delay only, 
And the question whether such appeal be frivolous, js exclusively for the Jury. 


Where a verdict has been rendered by a Petit Jury on an open account, and such verdict has 
been appealed from, it seems that interest can only be computed on such demand from the 


verdict of the Appeal Jury. 


The Judicial and Legislative construction in Georgia, of the words “ unliquidated demand” 
and “‘ open account” has been to consider all as @uch, unless there be some written acknowl- 
edgement or promise by the debtor. A verbal acknowledgment of indebtedness in a definite 


sum, accompanied with a promise to pay, does not constitute it a liquidated demand, 


A new trial may be granted on terms. 


By CHARLTON, Judge. 


THIS was an action of indebitatus assumpsit, for money had and 
received, and was brought originally in the name of Randolph 
B. Fell and wife, against the defendant. A verdict was ob- 
tained by the plaintiffs, before the Petit Jury, with interest from 
27th July, 1833, and from this verdict an appeal was entered by 
the defendant. Upon the first trial, before the Special Jury, the 

presiding J udge charged the Jury, that where husband and wife 

joined in the action, the interest of the wife could not be infer- 
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red, but must appear expressly in the declaration, and the Jury 
not being able to agree, a juror was withdrawn, and a mis-trial 
declared. The attorney of the plaintiff then amended his decla- 
ration, by striking out the name of the wife wherever it ap- 
peared, and the case, when it came before me, stood for trial in 
the name of Randolph B. Fell only ; and after hearing evidence 
and argument of counsel, the Special Jury returned a verdict for 
plaintiff for $300, with interest from 27th July, 1833, and ten 


per cent on the principal sum, as damages. 


A new trial is now moved for, on the following grounds :— 


‘Ist. Because the verdict of the Jury is contrary to evidence, 
because by confession of the plaintiff, it appeared that the money 
for which the action was brought, was money arising from the sale 
of trust property, belonging to the plaintiff’s wife, who had then, 


and now has, a subsisting Trustee.” 


An application for a new trial, is an application to the discre- 
tion of the Court, who ought to exercise that discretion in such a 
manner as will best answer the ends of justice. (Edmonson vs. 
Machell, 2 Term. Rep, 4.) If a verdict be clearly against evidence, 
a Court will not hesitate to render justice, by granting a new trial, 
but ‘it may be regarded as a proposition containing a rule of uni- 
versal application, and one instar omnium, that where an issue of 
fact is fully and fairly submitted upon its merits, and the Jury, in 
the free exercise of a sound judgment, pass upon it, their verdict 
shall stand.” (Graham on new trials, 362. Arch. Prac. 222. Gra. 
Prac. 514.) And the fact, that the Jury have found the issue in 
favor of the party, against whom, in the opinion of the Court, the 
weight of evidence preponderated, will not be sufficient ground for 


granting a new trial, unless some rule of law has been violated, 


or manifest injustice done. This principle will be found in almost 
all the authorities on this point, and parti: ularly in Ashley vs. Ash- 
ley, 2 Str. 1142. 1 Wils. 45. 3 Wils. 45. Lewis vs. Peake, 7 Taunt. 
153. Hartwright vs. Badham, 11 Price 383. Douglass vs. Tonsey, 
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2 Wendell 352. Now by applying this principle to this case, I 
cannot say that any rule of law has been violated, or any injustice 
done. There was conflicting testimony. On the part of the de- 
fendant, Mr. Stephen Mitchell testified, that the plaintiff informed 
him, that the money received by defendant from plaintiff’s wife, 
was derived from the sale of a house, seeured to the wife by the 
marriage settlement between plaintiff and wife. On the other hand, 
Levi S. De Lyon, Esq. swore, that he was the original trustee to 
such marriage settlement, and had continued to be such, until 
changed by an order of Court, made during the progress of this 
cause, and that the house, from the sale of which it was alleged, 
these funds were derived, had never been sold, and was now a 
part of the trust estate. In my charge to the Jury, I expressly 
told them, that if they believed, from the evidence in the case, that 
the money received by the defendant, was derived from the trust 
estate, or that it did not belong to the plaintiff, they must find the 
verdict for defendant, but if they had no satisfactory evidence of 
that fact, or if they believed from the evidence, that this money 
belonged to the plaintiff himself, or that it was acquired by the la- 


bor of the wife, without reference to the trust fund, then there was 


a sufficient privity of contract to sustain the action. The duty of 
reconciling testimony, or of deciding upon the credibility of the 
witnesses, is the peculiar province of the Jury, and when they 
have done so, and I am not satisfied that any rule of law has been 
violated, nor manifest injustice done by such verdict, I have no in- 


clination to disturb their decision. 


But it isurged “2ly. That the verdict is contrary to law, because 
it was against the weight of evidence, and because the Jury, in 
rendering their verdict, gave interest on an open account, and dam- 
ages on facts, that did not legally warrant them in so doing, and 
also, because there was no privity of contract proved between the 
plaintiff and defendant.” 


I may as well dismiss at once the grounds, that it was against 
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the weight of evidence, and that there was no privity of contract, 
because as I have already observed, the Jury are the proper triors 
of the weight of evidence, and because it was expressly left to them 
to say, whether this was the money of plaintiff or not, and they 
having found that by the evidence, it was the money of the plain- 


tiff, a sufficient privity of contract has been shown. 


The question in relation to damages, is a much more doubtful 
point. In the judiciary Act of 1799, section 28, (Prince’s Digest 
212,) it is enacted, ** that no verdict shall be received on any un- 
liquidated demand, where the Jury have increased their verdict on 
account of interest, nor shall any interest be given on any open 
account, in the nature of damages.” By reference to the other 
portions of said judiciary Act, we may be enabled to ascertain the 
intention of the Legislature, in relation to this question of dama- 
ges. In the 26th section of the same Act, (Prince 212,) a right of 
appeal is given from the verdict of the Petit Jury, in all cases, upon 
complying with the conditions, of giving security, &c.; and it is 
further provided, that if ‘*on hearing such appeal, it shall appear 
to the Jury, that the appeal was frivolous, and intended for delay 
only, they shall assess damages to the party aggrieved, not exceed- 
ing 25 per centum on the principal sum, which they shall find due, 
and such damages as shall be so assessed, shall be specially noted 
in the verdict of said Jury.”” There is no restriction here, on the 
Special Jury, where the action was in its inception, founded on an 
open, or unliquidated demand ; nor taking into consideration the 
spirit and intention of the law, in allowing the Appeal Jury to give 
damages, would there be any reason in such a restriction. The 


object is expressly stated, as a punishment, to be inflicted on the 


person who perseveres in a wrong committed, or a right withheld, 
for the purpose of delay. If it be true, (as it most certainly is,) 
that under our law, interest cannot be given, even by a Special 
Jury, upon an unliquidated or open demand, and that the gaining 
party would obtain interest on sucha demand, not from the date 
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of the verdict of the Petit Jury, (unless in case of no appeal, or 
such appeal being dismissed, or withdrawn by consent,) but from 
the finding of the Special Jury, there is every inducement to a 
Court to hold, that the clause in relation to damages will not ap- 
ply to a case like this, and that the Special Jury have the power 
to punish the wrongful withholding of a right, by the assessment 
of damages on the principal sum, in cases of frivolous appeal. A 
contrary construction would uphold injustice, and would be offering 
an inducement to a dishonest defendant, to appeal froma verdict ofa 
Petit Jury, in cases too clear to admit of a doubt, in order that he 
might retain, without interest, and without risk of damages being 
awarded against him, a sum of money to which he had no shadow 
of claim. Such a law would be a fruitful source of continued liti- 
gation, of taking up the time of Courts of Justice by vexatious 
and unfounded defences, and would be lending the sanction of the 
law to the dishonest debtor, to aid him in defeating the rights of 
his honest creditor. I would hesitate long, before I would give a 
construction so forced and unnatural, and so contrary to right and 


justice. 


But it is said, that a Court will control a Jury in the exercise of 
this power, and when it perceives that the Jury have found that 
to be a frivolous appeal, which was not so in truth, that a new trial 
will be awarded. Upon this point I can observe only, that there 
was evidence of the declarations of the defendant that she would 
keep the plaintiff out of the money as long as she could, and this, 
no doubt, had its influence on the Jury, on the question of dama- 
ges. The question, whether it was a frivolous appeal, is given 
exclusively to the Jury by the Legislature, and although the Court 
might be justified, in very outrageous cases, in stretching its au- 
thority a little, and grasping at the improper exercise of such 
power by a Jury, in aid of other reasons for granting a new trial, 
it wil not interfere, where the amount is so small, and where the 
defence, though a legal one, was purely technical, and not com- 
bined with the equity of the case. 
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The most important question, however, remains to be deter- 
mined. The Jury have thought proper to give, not only damages, 
but interest on the principal sum, and the defendants’ counsel ob- 
ject, that this being an open account, or unliquidated demand, it is 


illegal, under our law, to give interest upon it. (Prince’s Dig. 212. 
g g I $ 


The plaintiff’s counsel denies that this is an open or unliquidated 
demand. He contends that it is a liguidated demand, and he cites 
many cases to show, that upon an action like this, interest has been 
allowed. I cannot give those cases, however, their full effect, be- 
cause they do not proceed upon the question, whether interest 
should be given on a liquidated demand, but whether interest can 
be given on the action for money had and received, &c. The rule 
is settled by our statute, and is made to depend, not upon the form 
of the action, but upon the nature of the demand. If it is liguida- 
ted, it bears interest; if it is unliquidated, it does not. I am com- 
pelled, therefore, to inquire, whether this claim is, or is not, a li- 


quidated demand. 


I must confess, that if this were a case of first impression, and un- 
trammelled by judicial or legislative construction, in our own State, 
I should be very unwilling to designate such a demand as this, an 


unliquidated demand, or an open account. 


The evidence on the part of the plaintiff, disclosed an express 
acknowledgment, by the defendant, that she had received $300 from 
plaintiff’s wife, for the purpose of buying a negro, that she had not 
bought the negro, but had brought back the money, lodged it in a 
Bank, and would give a check for it, whenever required ; and that 
she subsequently said, that she would not return it, because the 
plaintiff and his wife had put her to some costs, by suing out a 
writ of possession against her, and that she would keep the money, 
until the interest on it reimbursed her for those costs. Here was 
an acknowledgment of a definite sum, unaccompanied with any le- 


gal claim to withhold it; and in fact, in the first instance, accom- 
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panied with an express declaration, that it would be returned when- 
ever called for. In Courts unfettered by any judicial or legisla- 
lative construction upon a local statute, as to the meaning of the 
word “ unliquidated,” or ‘ liquidated,’’ I should presume such a 
claim as this would be properly denominated, a liquidated demand. 
In Liotard vs. Graves, 3 Caines’ Rep. 234, Spencer J. says, “If 
an account be transmitted by a creditor, and acquiesced in, or as- 
sented to by his debtor, it becomes thereby /iguidated, and interest 
is allowed,” and many other authorities might be adduced to the 
same point. ButIam forced to remember, that a different con- 
struction has been given in our own Circuit. In the case of Wells 
vs. Davant, which was tried in the Chatham Superior Court, in 
January Term, 1829, before Judge Davies, and which was as- 
sumpsit ona tailor’s bill, the plaintiff’s counsel offered to prove 
by parol, an express admission of the correctness of the account 
by defendant, and a promise by him to pay interest uponit. Judge 
Davies said, “the words of the statute are so positive, that I can- 
not allow the Jury to give interest on an open account.” It is 
very clear, that he considered an express verbal admission of a de- 
finite sum, and an express promise to pay interest thereon, as being 
within the intent of our statute, an unliquidated demand, or open 
account. In the case of N. B. & H. Weed vs. Penny, tried before 
Judge Law, of the Eastern District, and Judge Holt, of the Mid- 
dle District, in Bryan Superior Court, I was counsel for the plain- 
tiffs in the action, which was also assumpsit on note, and for goods 
sold; and for the purpose of proving my bill of particulars, I intro- 
duced a letter written by defendant to myself, in answer to a com- 
munication to him, in relation to the payment of the claim. The 
letter contained in substance, ‘‘I am indebted to them about $40, 


9 


and will pay it when my crop comes in.”’ I took the verdict with- 
out interest, on the open account, and after reading it to the Court, 
Judge Holt said, ‘Why do you not take interest—is not that a 
liquidated demand?” Judge Law interposed, and stating that this 


was an action brought on an open account, and that the practice of 
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this Circuit had been uniformly, not to allow interest in such cases, 
directed that the verdict should remain as it was; and interest was 


only allowed on the note, which formed a part of the suit. 


Such is the judicial construction of the meaning of the words 
“unliquidated demand,” in our Circuit, in reference to the judici- 
ary Act of 1799; and although it is believed that most of the Judges 
in the uther Circuits have not gone so far,* and whilst (with great 
respect to the learned individual who made the last decision,) it 
may be doubted, whether a written acknowledgment, with a pro- 
mise t» pay, can in any view of the matter, be called an open ac- 
count, (a point unnecessary here to determine,) it is sti]l important 
to a correct decision of this question, that we endeavor to ascertain 
what meaning the Legislature have given to the words “ liquida- 
ted,”’ and * unliquidated demands.” In the same statute that con- 
tains this prehibition of interest, on unliquidated demands, there is 
a section (Sec. 25, Prince’s Dig. 211,) which provides, that “all 
bonds, and other specialties, and promissory notes, and other liquz- 
dated demands, bearing date, &c. whether for money or other 
thing, shall be of equal dignity, and negotiable by endorsement, in 
such manner, and under such restrictions, as are prescribed in the 
case of promissory notes, provided, that nothing herein contained, 
shall prevent the party giving any bond, note, or other writing, 
from restraining the negotiability thereof,” &c. 


The language of this section is very extensive. It includes “all 
bonds,”’ and all other “liquidated demands,” and it is clear, that it 
does not contemplate, in the use of the words “liquidated de- 
mands,” any verbal acknowledgment, no matter how definite it 
may be, either in terms, or in amount, because none such could 
‘bear date,” or be “negotiable by endorsement;” and because the 





* © An acknowledgment of an open account by letter, is such a liquidation of the demand, as 
Will enable the creditor to obtain interest from the date of the acknowledgment.” (Hiche, et. 
al. vs. Thomas, Dudley’s (Geo.) Rep. 218.)—( Ed.) 
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section afterwards gives the right to the party giving such bond, 
note, or other writing, to restrain the negotiability thereof, the 
words “other writing.’’ evidently having reference to the words 
‘other liquidated demands,” antecedently used. I might go on to 
show, by other statutes, that the legislative construction of the 
words “unliquidated demands, or open accounts,” has been, to con- 
sider al] accounts as such, unless there be some written acknowl. 
edgment, or promises by the debtor. But itis deemed unnecessary, 
and would be extending this decision to too great alength. Act- 
ing, therefore, upon the maxim stare decisis, and upon the inten- 
tion of the Legislature, I am constrained to declare, that this was 
2n unliquidated demand, and that consequently, the verdict of the 
Jury, giving interest upon it, is illegal, and cannot be suffered to 


remain in its present shape. 


But, as I have already observed, a motion for a new trial is ad- 
dressed to the sound discretion of the Court, and where it is satis- 
fied that injustice has only been done in one point, or rather, where 
it is only dissatisfied with the verdict on one point, it will grant 
the motion on terms. The Court has sometimes limited the new 
trial to a single point. (6 Term. Rep. 626. Per Grose, J. Thwar. 
tes vs. Sainsbury, 7 Bingham 437.) And various other authorities 
might be adduced to show, that new trials are frequently granted 
on extraordinary terms. (Graham on new trials, 604, et. seq.) I 
will, therefore, grant this motion, under such restrictions and con- 
ditions, as may prevent the whole matter from being re-opened, 
(unless the plaintiff should decline adopting the suggestion of the 


Court,) whilstit wil purge the verdict of its objectionable part. 


It is therefore ordered, That the plaintiff by himself, or attor- 
ney, have leave to enter a 7emittitur of the interest given by the 
verdict of the Jury, on or before the 2d day of March next; and 
upon such remittitur being entered and filed on record, before the 
third day ofMarch next, that the order for supersedeas be annulled, 


and the motion for new trial refused:—And it is further ordered, 
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That if said interest be not released and remitted before the 3d day 
of March next, 1836, that then the motion fora new trial be granted, 


and the order of supersedeas continue and be of force, until the de- 


termination of the cause. 


M. Suertatt, Senr. & C, S. Henry, for the motion—L. S. 


De Lyon, against it. 
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Joun J. MAxwELL, ET. AL. Ex’orsS OF ANN Pray, aNp JouHN 


J. MaxweLL, ET. AL. TrusTEEs oF Resecca Knox’s 
CHILDREN, vs. JAMES H. MaxwkLtL, ET. AL. 


In Equity. 


A creditor is not compelled to join the legatees in a sw in equity, brought against the executor 
of the debtor; it is his privilege, not his dity to join them. The executor is to sustain the 
person of the testatur, and to defend the estate for creditors and legatees. 


And the fact that the estate has been distributed, and is in possession of the legatees, does not 


vary the rule. 


A creditor having establishel his claim and obtained a decree against the estate of his debtor, 
authorising a levy upon said estate. in whosever hands it might be, will not be enjoined, at 
the instance of specific legatees, from proceéding against that portion of the estate in their 
hands, on the ground that the testator had set apart a particular portion of his estate for the 
paymentofhisdebts. Credi/ors having superior claims to volunteers, cannot be embarrass- 


ed or retarded by such a provision. 
By ROBERT M. CHARLTON, Judge. 


THIS is an application for an Injunction. 


The bill states, that John Pray died, possessed of a large estate, 
which he disposed of by a very voluminous will; that by certain 
items in said will, he set apart and designated, an ample fund for 
the payment of all his debts, and that in various instances in said 
will, funds were particularly mentioned as given to legatees, if not 
required for the payment of debts ; that the executors John J. Maz- 
well and George M. Waters, and the executrix Ann Pray, the 
widow of John Pray, took on themselves the administration of said 
estate, and caused legal notice to be given to all creditors, to pre 
sent their demands ; that from the several funds designated for that 
purpose by said will, they paid all the debts of which they weie 
apprised, and after satisfying the known demands against said 
estate, they surrendered and delivered to the respective specific 
devisees and legatees, the possession of their several devises and 


legacies, and paid over to the general and pecuniary legatees, the 
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amount of their legacies, which they would not have done, so far as 
concerned the legacies which were given on the condition, that 
they should not be wanted for the payment of debts, had they been 
aware that any other debts existed against said estate; that after 
such payment of debts, and distribution of legacies, the defendants, 
the heirs and legatees of James B. Marwell, upon whose estate 
the said John Pray was executor in his life-time, notified the ex- 
ecutors of the said John Pray, for the first time, that they had a 
claim against the estate of said John Pray, who, they alleged, was 
a defaulting executor, and had mismanaged and misapplied the 
funds belonging to the estate of said James B. Marwell; that the 
executors of John Pray having answered that they had fully ad- 
ministered the estate of said John Pray, before such notice, a bill 
was filed by the present defendants against said executors, and an- 
swers having been put in, such proceedings were had on said bill 
and pleadings, that a verdict or decree was rendered in favor of the 
present defendants, (then complainants,) ‘for the sum of twelve 
thousand dollars, payab'e out of any assets which may hereafter 
cone to the defendants’ hands, or out of the estate of John Pray, 
which has been delivered over to his legatees or devisees by the 
defendants. We find that the defendants have fully administered 
the estate of John Pray, so far as the same came to their hands, 
by the delivery thereof to his devisees and legatees ; and we fur- 
ther decree that the complainants have leave to take out execution 
for the enforcement of this decree, and to levy the same on the 
estate, real and personal, which was of the estate of John Pray, at 
the time of his death.” That judgment having been rendered on 
said decree, execution was taken out, and delivered to John I. 
Dews, Sheriff of Chatham county, who proceeded to levy the same 
on certain lots, which had been specifically devised by said John 
Pray to Mrs. Ann Pray, his widow, (of whom the complainants 
are executors,) and the children of Mrs. Rebecca Knoz, (for whom 
the complainants are trustees,) the said Ann Pray, and the said 


children of Mrs. Rebecca Knoz, having been the especial objects 
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of testator’s bounty and regard, and the legacies given to them 
having been specific and unconditional, and not charged in any 
event with the payment of his debts. The prayer of the bill is, 
that the defendants may be compelled to resort to the legatees, 
whose legacies have been charged with the payment of debts, or 
that they may be compelled to resort to all the legatees of the said 
John Pray. if all are liable, and that in the mean time, an injunc- 
tion may be awarded, to restrain the defendants from the sale of 


said lots, or either of them, and for further relief. 


The cause has been argued at the bar at length, and with great 
ingenuity and ability. Many reasons are urged upon the Court 
for restraining the defendant from proceeding in the present levy. 
In the first place, it is said, that it is a general rule of Equity, that 
all parties in interest, must be parties to the suit; that a Court will 
not make a decree to affect the interests of parties not before it; 
that such a decree is void so far as concerns such parties, because 
the Court has no jurisdiction in relation to their rights, and be- 
cause a decree against persons not parties, is considered an impo- 
position and fraud upon the Court; that if the present complain- 
ants had been made parties to the suit instituted by the present de- 
fendants, in Bryan Superior Court, against the executors of John 
Pray, the complainants could easily have shown, that the legatees, 
whose legacies were charged with the payment of debts, if neces- 
sary, were first to respond to the defendants’ demands, and that it 
would be unjust and inequitable to suffer the property held in trust 
by complainants, to he taken for the satisfaction of said judgment, 
without having given them an opportunity of being heard in de- 


fence of their rights. 


The proposition, that you must have before the Court, all par- 
ties whose interests the decree may touch, is undoubtedly true, as 
a general rule. But it is not of universal application ; it has excep- 
tions, amongst the most settled of which are, the cases of creditors 


and legatees ; the executor is to sustain the person of the testator, 
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and to defend the estate for creditors and legatees. (1 Ves. Sr. 
105. 1 John. Ch. Rep. 438. 2 Mad. Ch. 152. 1 M’Cord’s Ch. 
Rep. 324, 2 Ibid .435. 3 John. Ch. Rep. 555, 6.) Itis not doubted, 
that in a suit by a creditor, the legatees may be joined with the 
executor in certain cases, (and perhapsin all,) but the question be- 
fore me, is whether such legatees must be joined, and the authori- 


ties bear me out in asserting that such is not the law. 


But it is attempted to carve an exception out of this exception. 
It is said by the counsel for complainants, that the reason why the 
executor is alone the necessary party to a suit by creditors, is be- 
cause the legal estate is in him—the possession is with him, and 
so long as these continue to abide with him, he may alone be made 
the party, but that when the estate has passed from him, by the 
fulfilment of his trust, and the legal estate has vested in the lega- 
tees, by the assent of the executor, who has thus “ denuded” him- 
self at once of the title and possession, cessante ratione legis, ces- 
sat ipsa ler; he no longer ought to be made the sole defender of 
such suits. The legatees, who hold the legal estate and the pos- 
session, and whose rights may be materially affected by the decree, 


ought to, and must be joined. 


I can find no such distinction in the books. The executor sus- 
tains the person of the testator, and so long as he continues to act 
as such, and has not been discharged by the proper tribunal, he is 
to defend the estate. His assent to legacies has not divested or de- 
nuded him of his representative capacity. That assent is sim- 
ply an admission, that there are assets in hands, sufficient to sa- 
tisfy all known debts; it does not take away from him his character 
as trustee for all interested under the will; if after assent and de- 
livery of a legacy, other debts are discovered, of which he had no 
previous notice, he may compel the legatees to refund, and the le- 
gatees are as much interested in the question, whilst the estate is 


in his possession, as after it has passed into their hands. If it is 
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necessary to make them parties in the latter case, why not in the 
first? And in relation to the fact, that the legatees had possessed 
themselves of their respective legacies, with the assent of the exe- 
cutor, and had thereby acquired the legal estate, (as it is said in 
argument,) it must be obvious, that such possession, even with the 
assent of the proper representative of the estate, cannot take away 
the rights of creditors, claiming ex debito—such legacies cannot be 
held by a better title, or by greater exemptions, than whilst they 
remained the estate of the testator; so far as creditors are con- 
cerned, they are liable to the debts of testator. ‘ The title of an 
heir to the estate of an ancestor, or a devisee in an estate uncondi- 
tionally devised to him, is upon the death of the party under whom 
he claimed, immediately devolved upon him, and he acquires a 
vested estate. But this, though true ina general sense, still leaves 
his title incumbered with all the liens which have been created by 
the party in his life-time, or by the law at his decease. It is not 
an unqualified, though it be a vested interest; and it confers no title, 
except to what remains after every such lien is discharged.” Such 
is the Janguage of the Supreme Court of the United States, in the 
case of Wilkinson vs. Leland, et. al. 2 Pet. Rep. 658—and it is 
the undoubted language of reason and the Jaw. I am therefore of 
opinion, that the legatees, in the suit in Bryan Superior Court, 
ought not necessarily, to have been made parties, in any other man- 
ner than they were so made, through the executors, who were ap- 
pointed to sustain the person of the testator, and to act ast rustees, 


for all interested under his will. 


But other reasons are assigned for the granting of this injunction. 
It is asserted in argument, (and indeed alleged in the bill,) that the 
demand of the present defendants, upon which the decree in their 
favor was obtained, in the Equity side of the Bryan Superior Court, 
was a stale demand—that the defendants stood by silently, in the 
life-time of John Pray, and for many years after his death, with- 


out asserting any demand against said John Pray, or his estate, 
























‘oe 








JANUARY TERM, 1836. 


[Maxwell, et. al. vs. Maxwell, et. al.) 


and without any complaint, that he had acted fraudulently in re- 
gard to the estate of their testator, James B. Marwell, of whom he 
was executor; that all the confusion and litigation has been thus 
produced by the laches of defendants, since, had their claim been 
advanced, be fore such estate of John Pray was distributed, their 
demand would have been satisfied with the fund and the legacies, 
set apart and designated by the testator, for the payment of his 
debts; that the individuals represen‘ed by complainants in this bill, 
were specific legatees, the especial objects of the bounty of testa- 
tor, and that a Court of Equity should aid in carrying into effect 
the intentions of a testator, and ought, therefore, in this case, to 
compel the defendants to proceed with their judgment against that 
portion of the estate of John Pray, which had been made subject 
by him to the payment of debts, and was the primary fund for such 
purpose, or to force them to seek contribution from the estate gen- 
erally, and not allow them to take advantage of complainants, who 
have been brought into the difficulty, through the wrongful negli- 
gence of the present defendants. 


I may not ‘take into consideration, in the determination of this 
application, the allegation, that the demand of the present defend- 
ants was a stale one. I cannot judicially know it. I cannot pre- 
sume, that a Court of Equity, and a Jury sworn to determine ac- 
cording to equity, and the opinion they entertained of the evidence, 
would grant a decree, based upon a elaim barred by the statute of 
limitations, or rather by that length by time, adopted as a bar by 
Courts of Equity, in analogy with the provisions of that statute. I 
am bound to believe, that the delay of defendants was satisfactorily 
accounted for, and that they were laboring under some disability, 
such as infancy or coverture, which formed a sufficient excuse for 
their apparent laches. I am constrained the more to believe this, 
from the fact, that no application was presented for a re-hearing of 
the cause, and no effort made to reverse the decree by such pro- 


ceeding. I must take this case as I find it, as the decree of a Court 
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of competent jurisdiction, having a binding effect, and being a lien 
on the estate of John Pray, both real and personal, according to 
the law of the land. This brings me to the consideration of the 
question, whether I can exercise the equitable powers of this Court, 
by interfering with the rights of defendants under such decree, and 
by compelling them to resort to a particular portion of the estate 
of John Pray, or of seeking contribution from all his legatees, in 
order that the specific legacies devised to those represented by 
complainants, may be relieved from the operation of the lien created 
by such decree. 


It will be kept in mind, that the parties to the bil] do not stand 
in equali jure; that the claimants are volunteers, claiming (as it 
is properly said at the bar,) ex gratia ; whilst the defendants claim 
ex debito justitia ; that in truth they are not only creditors, but in 
the highest class of creditors, having a right to priority, before debts 
due to the public, or judgments, or any other debt of such testator, 
save perhaps the funeral expenses, and other expenses of Jast sick- 
ness, and the charges of probate of will. A Court of Equity will 
pause befure it controls a judgment, in the hands of such creditors, 
or enjoins them from proceeding against a particular portion of the 
estate of such defaulting testator, merely because he had prescribed 
what portions of his estate should be primarily liable to the pay- 
ment of his debts. A Court of Equity will often interfere between 
parties claiming in equal right, and will cause the assets to be mar- 
shalled in aid of one creditor, where the equity of the case seems 
to require it, and where no injustice can be done to another credi- 
tor by the proceeding. So may assets be marshalled as between 
volunteers in certain cases. But has the rule been extended be- 


yond this? Can a case be produced at all analogous to this, where 
a Court exercising equitable powers, has interfered at the instance 


of a legatee, to restrain a creditor, one high in right to priority of 
payment, from proceeding against any portion of an estate, subject 


to his lien? If such a case has existed, and such a power been ex- 
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ercised, it has escaped the industry of counsel, and I must confess, 
my own research. The very foundation of the rule of marshalling 
assets, is hostile to the assertion of such a power. It is said to be 
a rule founded in natural justice—and is it just that a creditor 
should be delayed, should be prevented from the collection of his 
demand, (in this case, his lien,) upon the estate of his debtor, 
simply because such debtor has designated a particular fund for the 
payment of his debts? I cannot yield my assent to such a propo- 
sition. As between those claiming under his bounty, it would be 
proper that his directions, as to the disposition of his estate, should 
be enforced—but 4 man must be just before he is generous, and no 
directions that he may give, ought, or can, embarrass for one mo- 
ment, those who have legal rights or claims against him or his 
estate. In the absence ofall authority, my own convictions would 
lead me to this conclusion, but fortunately for myself, Iam not com- 
pelled to resort to my own impressions alone. I find a case deter- 
mined by his Honor Judge Law, on the Equity side of this Court, 
which upholds the idea I have taken of this matter, and seems to 
me to cover the whole ground of this controversy. I allude to the 
case of M’Lellan and wife, complainants, and Wallace, adminis- 
trator, and the Marine and Fire Insurance Bank, defendants. 
In that case, James H. M’Leran executed a mortgage upon land 
and negroes, to the M. & F. I. Bank, and died intestate, leaving 
his next of kin aliens, and more remote kindred, citizens. The 
Bank being about to foreclose its mortgage against the real estate, 
the complainants who were citizens, (further removed in blood than 
the alien heirs, who were supposed to be the inheritors of the per- 
sonal estate,) filed a bill, to enjoin the Bank from proceeding to 
collect its debt from the sale of the lands, on the ground, that the 
personal estate was the primary fund for the payment of debts, 
and that the complainants were entitled to have the real estate ex- 
honerated from the incumbrance of the mortgage. The Court ad- 
mitting, for the purposes of the motion, the (contested) point, 


that the personal estate in Georgia, was the primary fund for the 














CHATHAM SUPERIOR COURT. 


(Maxwell, et. at. vs. Maxwell, et. al.} 


payment of debts, and as its consequence, the equity on the part of 
the heir and devisee, to have an incumbrance upon the real estate 
removed, proceeds to observe, ‘‘ The important inquiry is, to what 
extent does that equity exist? I apprehend it is confined as be- 
tween the heir or devisee, and the residuary legatee, or general 
personal estate. The authorities do not sanction the extension of 
the principle to specific or pecuniary legatees, or to a case in which 
the rights or interests of creditors are concerned.” In support 
of such assertion, he cites 1 Mad. Ch. 624. 2 Fonbl. 293, note 
2 Vern. 477. 2 Ves. jr. 65—and he adds, that in the latter case, 
the Lord Chancellor says, ‘“* The equity afforded to 2 person enti- 
tled to real estate by devise, to have the incumbrances on it dis- 
charged, as a debt out of the personal estate, can go no farther than 
this, as between the heir or devise of the estate, and the residuary 
legatee ; it cannot interfere with the disposition of other parts, as 
specific or general legacies, much less with the interests of credi- 
tors.” His Honor, Judge Law, adds “It does not appear to me, 
upon any principle to be extracted from this rule, or from any pre- 
cedent which the casé affords, that in a question of right, between 
two different sets of heirs, the one excluded from the real estate, 
because an alien, but interested in the personal, the rule could be 
made to apply to a creditor, pending his lien upon the real es- 


tate.’’* 


I have been thus particular in adverting to this decision, because 
it proceeds from one of my predecessors, and is entitled to great 
respect. I repeat, that it covers the whole ground of this contro- 
versy. In that case, as in this, an effort was made by an individ- 
ual, entitled to that portion of the estate, not primarily liable to the 
payment. of debts, (as was conceded for the purpose of the decis- 
ion,) to compel a creditor having (as here) a lien on the whole es- 
tate, to resort to that portion, which was first to be applied to dis- 
charge the debts; but the Court refused to interfere with him, 





* See the case reporied in Dudley’s (Ga.) Rep. p. 127.—(Ed ) 
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alleging that 7t was properly a question between the heirs them- 
selves, and to be determined in a suit between them, and with 
which determination, a creditor having a lien on the whole estate, 
had nothing to do. Tam asked to remember, that in the case of M’ Le- 
ran, the estate remained undistributed in the hands of the adminis- 
trator, whilst in the present case, it has been delivered to the lega- 
tees. In discussing a previous point, I expressed the opinion that 
this did not vary the case, and in reference to the ground we are 
now going over, it cannot possibly affect the principle upon which 
the case, I have just been stating, was determined. The princi- 
ple decided there was, as I have already mentioned, that a creditor 
could not be interrupted in prosecuting his legal demands, by the 
equity existing between heirs. If the prayer for injunction had 
been granted in that instance, the creditor would have been com- 
pelled to resort to the fund primarily liable, and the favored heir 
would have had his property relieved. And such would be the re- 
sult in the present case, if the injunction should be awarded ; and 
the refusal of the Court, in M’ Leran’s ease, drove him, (as it will 
necessarily do these complainants,) to resort to his equity against 
his co-heirs, in a suit between them. The analogy of the cases is 
perfect, and no one who will look with attention to the case deter- 
mined by Judge Law, and the principles upon which that determi- 
nation rested, can suppose for a moment, that if the administrator 
had delivered over the property te the heirs, in ignorance of the 
lien of the Bank, and that the Bank had subsequently proceeded 
to foreclose its mortgage, the Court would have done otherwise 
than it did, or that it would have granted the injunction. 


It is needless to pursue this subject further, or to determine the 
point raised in reference to a bill of review. It may be observed, 
however, that this is neither a bill of review, nor a supplemental 
bill in the nature of it, which agrees with the former in all res- 
pects, except in the enrollment. This is not based upon any alle~ 


gation of the discovery of matters of fact which could not possibly 
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have been used at the time the original decree passed, nor does it 
allege that such decree has been obeyed, or shew the inability of 
the complainants to obey it; on the contrary, it seeks to enjoin 
defendants from enforcing it, a proceeding not consistent with a 
bill of review ; and looking on this bill in the light of an original 
one, and admitting that a bill of that nature may be exhibited in 
this Court for the purpose of impeaching and setting aside a de- 
cree obtained by fraud or imposition, still this will not avail the 
complainants, as I can find no evidence of imposition or fraud 
practised by defendants in obtaining their decree: and in refer- 
ence to the argument that the decree is inconsistent, since it de- 
clares in one line, that the executors of John Pray had fully and 
properly administered the estate, and in the next, gives leave to 
the then complainants, to enforce the decree against such estate, in 
the hands of the legatees, it may be remarked, that a case may 
well occur, in which the executors, having acted in ignorance of 
an existing debt, had distributed the estate, after waiting the legal 
time, should be protected from liability, and yet, that such debt, 
not being barred or extinguished, might be enforced against the 
estate hable to it, and it may be doubted, whether the leave grant- 
ed by such decree, to the present defendants, (then the complain- 
ants,) to enforce such decree against all the estate of John Pray, 
in the hands of his legatees, or wherever it could be found, was 
necessary to confer that right, since the rule of Court says, that 
‘when a case in Equity shall be tried by a Jury, who shall render 
a judgment for a specific sum, a decree shall be entered for such 
sum, and such execution may be issued thereon, as if the case had 


been decided at common law.” 


I have examined all the cases cited in argument, and have made 
diligent search for others, with the anxious desire to relieve the 
complainants, and to carry into effect the intentions of the testator, 
if this could be done without interfering with the superior claims of 


others; but upon mature reflection, I am convinced, that I cannot 
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grant relief, without overturning principles as old as the hills, and 


disregarding the well defined boundaries, between the rights and 


claims of creditors and legatees. 


I am constrained, therefore, to deny the prayer for Injunction, 
and to discharge the rule. 


Messrs. Law, Gorpon & M‘ALLIsTER, for the complainants— 
Messrs. BERRIEN & CuyLer, for the defendants. 


Part 1.—I. 3. 
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Indictment. 









Buying and receiving stolen goods, knowing them 





to have been stolen. 











Where two distinct felonies are charged upon the prisoner in one’ indictment, the Court may 
before plea, quash the indictment, or after plea, compel the prosecutor tu eleet, on whick 






charge he will proceed. 







But this rule is to be exercised by the Court in its discretion, and will be enforced, when the 


prisoner may be confounded in his defence, or prejudiced in his challenges, or where the at- 






tention of the Jury will be distracted by such joinder. 






And it does not apply, unless the charges are actually distinct, and grow out of different tran- 
sactions. 











Fhe Court will not compel the prosecutor to elect upon an indictment charging prisoner with 
larceny, and receiving stolen goods, §c. where it appears by the indictment, that the charges 






relate to the same transaction, modified to meet the proof. 






By ROBERT M. CHARLTON, Judge. 









THERE are three counts in this Indictment, and the counsel for 


defendant allege, that the first count charges him, with being a 





principal in the second degree in the larceny ; the second count, 















with being an accessory after the fact, in buying and receiving 
stolen goods, knowing, &c. and the third count, with being an 
accessory before the fact: and they now move, that the Solicitor 
General may be put to his election, on which of these counts, 


(or distinct felonies, as they term them,) he will proceed. 


In order to determine this question properly, it is necessary to 
ascertain the rule, contended for by the prisoner’s counsel. It is 
said, in the books, that if two distinct felonies are charged upon 
the prisoner, in one indictment, the Court will, before plea, quash 
the indictment, or after plea, compel the prosecutor to elect on 
which charge he will proceed. This is matter of discretion and pru- 
dence, however, which it rests with the Court to exercise. In 


point of law, there is no objection to several distinct felonies of the 
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same degree, though committed at different times, being joined in 
the same indictment, against the same offender. (1 Chitty’s C. L. 
253.) But if the Court perceives, that by this means, the prisoner 
will be confounded in his defence, or prejudiced in his challenges 
or that the attention of the Jury will be distracted, it will listen to 
such request, and compel the prosecutor to elect. 


But this rule only applies where the charges are actually dis. 
tinct. Mr, Chitty says, (1 C. L. 248,) that it is advisable, when 
the crime is of a complicated nature, o1 it is uncertain whether the 
evidence will support the charge precisely as laid, to insert two or 
more counts in the indictment. Thus, it is usual to join a count for 
feloniously breaking out, with larceny in a dwelling house; and a 
count for embezzlement, under the 39 George III. c. 85, with a 
count for stealing, at common law: and on an indictment for bur- 
glary, to insert one count fora burglarious entry, with intent to steal 
the goods of A. B.; another count for the same burglary, with intent to 
steal the goods of another person ; anda third or more, fora burglary, 
with intentto ki land murder. (2 East. P.C.515.) And nodoubt can 
now be entertained, says Mr. Chitty, (1 C.L. p. 248,) that this course 
is as legal asitisadvantageous. He adds, that the introduction of se- 
veral counts, therefore, which merely describe the same transaction 
in different ways, cannot be made the subject of objection. 


The true distinction is, as I apprehend, not whether distinct fel- 
onies are charged, but whether those charges are actually distinct. 
Every separate count should charge the defendant, as if he had 
committed a distinct offence, because it is upon the principle of the 
joinder of offences, that the joinder of counts is admitted. (1 Ch, 
C. L. 249.) If it be in fact the same transaction, merely described 
in different ways, to meet the evidence that may be given, how 
can the defeadant be confounded in his defence, or prejudiced in 
his challenges? How can the attention of the Jury be distracted ? 
The Jury are trying him for one crime, and it is their duty to as- 


certain to which of the counts in the indictment, the evidence is 
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applicable. In The People vs. Johnson, (2 Wheel. C. C. 365,) the 
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Court declared, upon a similar objection to the present, that it was 
obvious, that the indictment contained but one charge, although 
modified to meet the proofs in the different counts. In that case, 
a stranger having been murdered, and his name not being certainly 
known, the prisoner, his supposed murderer, was charged, in one 
zount, with killing one Murray; in a 2d count, with killing one 
Maury ; in a 3d count, with killing Clark ; 4th, with killing a per- 
son unknown, &c. It was strongly urged, that it could not appear 
to the Court, that all these names belonged to the same person, or 
that the charges related to the same transaction; but the Court de- 
claring that it was obvious that it was the same charge, said they 
could see no hardship upon the prisoner, and compelled him to 
plead. In the present indictment, the goods, in the three counts, 
are alleged as the property of the same person ; to have been felo- 
nivusly received from the same individual, at the same time, and 
the same place, and the goods charged to have been received, are 
the same in each count. Is not this one transaction? How can 
the defendant be surprised or confounded? He has had notice for 
months of the nature of the charge against him; he has had an op- 
portunity of procuring witnesses who could speak as to the whole 
of the transaction, and his means of defence are as ample, as if the 
charges were contained in different indictments. The fact that he 
does not know what count the State may eventually have to rely 
on, cannot prejudice him the more in the one case, than in the 
other. If he is ready with all his witnesses, to speak to the trans- 
action, as he ought to be, he cannot be injured by the joinder. The 
defendant’s counsel say, that they cannot tell, on this indictment, 
what witnesses it may be necessary for them to have; and would 
there be any difference, in this respect, if the charges were con- 
tained in different indictments? Could he tell which would be tried 
first? Would he not be bound to be ready on all? 


My attention has been called to several late cases, determined in 


England. (Galloway's case, 1 Moody, C.C. 234. Madden’s case, 
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ibid. 277. Flowers’ case, 3 C. & P. 413.) In all of which it was 
ruled, that the prosecutor should be put to his election, upon an 
indictment containing counts, charging the same individual, both 
as the principal felon, and as the receiver of the same goods. Upon 
what principle these decisions proceeded, the books we have, do 
not enlighten us. Whether they proceed upon the principle be- 
fure adverted to, or are founded on any local statute, or special 
rule, we cannot ascertain, since all we find concerning them, leaves 
us in doubt. In Roscoe’s Crim. Ev. p. 721, the decisions are given, 
but the reasons are not assigned, and although Flower’s case is 
mentioned in the 14 Eng. Common Law Reports, p. 374, yet the 
mere marginal note of the case is given. It might be fair to infer, 
from the case itself being omitted, that the rule was for some rea- 
son, inapplicable to this country, since that publication is intended 


tu include every thing that could be applicable here. 


I have but little doubt that these decisions are founded on the 
provisions of the statute of 7 and 8 Geo. IV. C. 29, by which it is 
enacted, that the receiver of stolen goods, shall be guilty of felony, 
and may be inJicted and convicted either as an accessory after the 
fact, or for a substantive felony, * provided always, that no person 
howsoever trie! for receivin as aforesaid, shall be liable to be 
prosecuted a second time, for the same offence.” If these cases 
are founded on any local statute, they are of course not applicable, 
and if they are based on the general principle before stated, IT am 
still at a loss to discover, why they so particularly object to the 
joinder of counts for stealing, and receiving goods stolen, whilst 
other felonies or charges, equally liable to the objection, are not 
brought within the vortex of the rule. The same objection might 
be raised to the joinder of murder with manslaughter, burglary 
and larceny ; since though the charges grow out of the same trans- 


action, they are charged as distinct felonies, and the defence may 


be different. 


This point has been expressly adjudicated by my immediate pre- 
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decessor, in the case of the State vs. Ann Ratigan. The indict- 
ment in that case contained two counts—one for larceny from the 
house, and the other for receiving stolen goods, knowing them to 
have been stolen. The objection raised in this case, was there 
made and argued, but the Court refused to compel the prosecutor 


to elect, and the prisoner was found guilty of simple larceny. 


Upon the precedent established by this Court; with reference to 
the reason of the rule, and with the perfect assurance, manifest 
from the indictment itself, that the counts relate to the same trans- 


action, modified to meet the proof; satisfied that there can be no 


prejudice to the prisoner in his defence, or confusion in his chal- 


lenges, and that the attention of the Jury cannot be distracted by 
listening to the same transaction, I cannot accede to the motion of 
the counsel for the prisoner, to compel the Solicitor General to 


elect on which of these counts he will proceed. 


Motion denied. 


McAtutster & Henry, for the motion—J. E. Warp, (Solici- 


tor General,) contra. 





See also Rez vs. Towle, et. al. Russ & Ry. 233. (Green’s Jurist ed.)—( Ed.) 
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Joun I. Dews vs. Youne S. Picxarp. 


Certiorari. 


A payment to a person who has no power to receive, becomes valid, by a subsequent ratifica 
tion by the creditor. 


But where the creditor does not ratify the act of an individual, receiving money for him without 
authority, but merely assents to receive the liability of a third person, for the payment of the 
debt due by his debtor, the latter will not be discharged, ualess it be expressly agreed to rua 
the risk of the solvency of the perso. who comes in aid of the debtor, aud to discharge the lat- 
ter, or unless the creditor has thereby received payment of his debt, or has debarred himself 


from recovering by some laches. 


Thus, where M., without any authority from the creditor D. for his own convenience, entered 
into an arrangement with the debtor P. (hi: partner,) by which M. assumed the payment of 
the money due to D., but there was no agreement in relation to this settlement, between P. 
the debtor, and D. the credi:or, and the only evidence of assent shewn on his part, was, a 
charze made by him against M. of the amount of the due bill of P. in an account exhibited for 
the purpose of submitting all matters between them for arbitration, held, that these facts did 


not constitute a legal payment of the debt from P to D. 


Where neither debtor nor creditor has directed the application of the payment made, the Court 
is vested with the discretion to apply it, according to the justice of the case. 


By ROBERT M. CHARLTON, Judge. 


THIS case is brought up by Certiorari, from the Court of Common 
Pleas and of Oyer and Terminer, for the City of Savannah, 
The following statement of facts is taken from the written opin- 
ion and decision of his Honor Judge Henry, before whom the 
cause was tried, in the Court below :—* This was an action of 
assumpsit, brought by the plaintiff against the defendant, to re- 
cover the sum of $90, upon the following due bilJ:—‘ $90—Due 
John I. Dews, ninety dollars, borrowed money.—January 2, 
1830. Y.S. Pickarp.””’ 


“ To this action the plea of the general issue was filed, and under 
it the defendant sets up the defence, that he has paid this due bill. 
The plaintiff rested his case upon the production of the due bill in 
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his possession. The defendant then, in support of his defence, cal- 
Jed Richard R. Cuyler, Esq. who being sworn, testified, that a cer- 
tain paper writing, headed No. 1, was left with him by George 
Millen, Esq: that a difference having arisen between the plaintiff 
and the said George Millen, in relation to their money transactions, 
they agreed to refer the same to the arbitration of friends: that 
said paper was left with witness for that purpose: thata portion of 
said account is in the hand writing of the plaintiff, and a portion in 
the hand writing of Millen. 

‘The paper referred to, being then introduced, and read in evi- 
dence, it was proved that the following charges, (amongst others,) 


were made against Millen, in the hand writing of plaintiff, viz:— 


“2d Jan. 1830, Y. S. Pickard, to John I. Dews due bill, 8 90 00 
“19th Jan. 1831, do. do. do. 300 00 
“612th March, 1831, do. do. do. 360 00 


This paper is headed, in the hand writing of Millen, ‘ Register 
of debts due August 1, 1834, by George Millen to John I. Dews.’ 


‘* George Millen was then called by defendant, and sworn. The 
due bill upon which the action was brought being handed to him, 
he testified, that he had a distinct recollection of the same, and for 
what it was given: that it was given by Mr. Pickard to the 
plaintiff, for money bagrowed of him for witness’ use, and which 
he received fiom Pickard, and for which Pickard gave the due 
bill in question : that at the time, witness and plaintiff were jointly 
interested in the proceeds of the Jail, &c. and witness and defend- 
ant in the concerns of a livery stable, in Savannah: that upon a 
settlement between the defendant and witness, in relation to the con- 
cerns of the livery stable, the payment of its debts fell to lot of 
witness: that upon this settlement, witness assumed the payment 
of the due bill in question, and believed that plaintiff was apprised 
of such settlement: that on one occasion, witness made plaintiff 
a payment of $100, generally, and on account, and had requested 
plaintiff, on several occasions, to get together his papers, that they 
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might have a settlement, but was put off by plaintiff, from time to 
time, on the ground that it was inconvenient, &c.: that upon an 
agreement between witness and plaintiff to arbitrate their differen- 
ces, plaintiff, in his account rendered for that purpose, charged 
witness with the amount of Pickard’s due bill, (on which the suit 
wis brought,) and other notes: that upon the presentation of an 
account by witness, to plaintiff, for hack hire due by Dr. Footman, 
the Jail Physician, amounting to $40, the plaintiff stated to witness, 
that if witness insisted on that account, he, plaintiff, would charge 
witness interest on his notes: that no settlement of accounts had 
yet been made between plaintiff and witness, nor any balance 
struck, either by them individually, or by arbitration, and that their 


money affairs are now in suit and Jitigation. 


The testimony of George Millen was objected to by the plain- 
tiff’s counsel, on the ground of interest, but the Court considering 
his interest to be equally balanced, according to his testimony, ad- 
mitted it for what it was worth, allowing the objection to go to the 
credibility of the witness. It was then, upon the facts, which have 
been thus stated, that the Court was called upon to sustain the de- 
fence set up by the defendant, that this due bill had been paid by 
him,”’ &c. 


The Court below having decided, that the facts disclosed did not 
show a legal payment of this note, rendered judgment for the 
plaintiff, to which judgment the defendant’s counsel excepted, in- 
sisting that the sett'ement made between defendant and Millen, in 
relation to this due bill, and the subsequent ratifica‘ion and con- 
firmation of that settlement, by the plaintiff, in charging Millen 
with the amount of this due bill, in the account rendered, and other 
alleged acts of confirmation, did constitute a legal payment to 
plaintiff of this note; and moreover, that the sum of $100, paid 
‘generally and on account,” by Millen, being more than sufficient 


to extinguish this due bill, and not having been shown to have 


Part 11.—J. 3. 
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been appropriated by plaintiff to any other debt due by Millen, 
ought to have been applied by the Court to the extinguishment and 
payment of this due bill. 


In the argument before me, it was strongly urged, by the counsel 
for the defendant, that although it is true that one individual can- 
not bind another without authority, yet, that a payment to a per- 
son who has no quality or power to receive, becomes valid by a 
subsequent ratification and approbation by the creditor, and thatin 
this case, the subsequent acts and declarations of plaintiff, did make 
valid the previous payment to Millen, by defendant, of the note in 
question. 


There can be no doubt that the rule of Jaw is correctly stated by 
the defendant’s counsel. -The ratification of an act is equivalent 
to a prior authority todo it. In the language of Best, Ch. J. *‘ the 
subsequent sanction of a contract, made by an agent, is more sat- 
isfactory than any authority given before hand. Where the au- 
thority is given before hand, the party must trust to his agent, but 
if it be given subsequently to the contract, the party knows that all 
has been done according to his wishes.”” (Maclean vs. Dunn, 4 
Bingham 727. S.C. 1 Movre and Payne, 761.) There is no dif- 
ficulty in the rule of law, and if any embarrassment arises, it must 


be upon the application of it to the facts of this case. 


When it is said, that the subsequent ratification by the creditor, 
of the payment toa person who had no power to receive the money, 
makes the act valid, the rule must generally be taken to refer to 
the relationship of principal and agent. If one assumes to act in 
my name, and to receive for me a sum of money, and I subse- 
quently assent thereto, I am taken to have admitted, or rather I 
have estopped myself from denying his authority to bind me. The 
moment the act is ratified by me, a privity of contract is established 
between us: the money that he received for me, and in my name, 


becomes, by my assent, my money, and may be recovered by me 
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from my self-constituted agent. Was this the case here? Did 
Millen in this settlement and alleged payment assume to act in be- 
half of plaintiff? Did plaintiff, by his subsequent assent and sup- 
posed ratification, confirm the act of Millen as his agent, or did 
he after due notice of all the facts, connected with the settlement, 
expressly assent and acquiesce in both the payment to Millen, and 
the mode of it? If none of these questions can be answered in the 
affirmative it must be evident, that neither the alleged payment to 
Millen, nor the subsequent ratification by plaintiff, can preclude 
him from recovering the amount of this due bill from defendant. 


There is no evidence that any previous authority had been given 
by plaintiff to Millen to collect this debt, nor did the latter assume 
to act as plaintiff’s agent in its (alleged) collection. By an agree- 
ment between plaintiffand Millen, the former of whom was Jailor, 
and the latter Sheriff of the county of Chatham, the profits arising 
between the two offices were to be divided between them; and 
Millen and defendant were co-partners ina livery stable. A set- 
tlement took place between defendant and Millen in relation to 
the concerns of the livery stable, and upon this settlement, it was 
agreed between defendant and Millen, that the latter should as- 
sume the payment of this due bill. I repeat, that Millen neither 
acted, nor assumed to act as the agent of plaintiff in this matter. 
He assumed the payment of this debt in consequence of the con- 
tract entered into between his co-partner, (the defendant,) and 
himself, but their agreement did not constitute any privity of con- 
tract between plaintiff and Millen. It was a principle of the civil 
law that a contraet has no effect, except with regard to the things 
which are the object of the agreement, and to the contracting par- 
ties. Pothier in his treatise on the law of obligations, (1st vol. p- 
45,) in reference to this principle, says, “the obligation which 
arises from agreements, and the rights which result from them, be- 
ing formed by the consent and concurrence of intention of the par- 
ties, they cannot oblige or give right to a third person, whose in- 









CHATHAM SUPERIOR COURT. 


|Dews vs. Pickard.] 


tention did not concur in forming the agreement. The 25th law 
code de pact. furnishes an instance. I agree with my co-heir that 
he shall take upon himself the whole of a certain debt due from 
the succession; this agreement shall not hinder the creditor from 
demanding the debt of me with respect to the part for which I am 
heir, for the agreement can have no effect in relation to the cred- 
itor who was no party to it. Debitorum pactionibus creditorum 
petitio, nec tolli, nec minui potest. It is no contradiction to this 
principle, that a partner may bind his associates; a factor his 
principal ; a husband his wife, for these persons are considered as 
having themselves contracted by the ministry of the assoriate, the 


agent, or the husband.” 


I am not aware of any princlple of our law that conflicts with 
the rule thus laid down. There are instances in which it has been 
held, that upon a promise in fact made to A, (where the contract 
is not under seal,) to pay money, or deliver goods to C, the latter 
might sue in his own name for the breach; but this case cannot be 
brought within the principle, without extending its operation un- 
necessarily. The contract entered ino between defendant and 
Millen was made to bind them, and did not in its terms seek to 
bind, nor could it bind the plaintiff. If the latter had instituted an 
action against Millen for money had and received to his use, might 
no: Millen have replied, I have received no money to your use; I 
have assumed the payment of a debt, due you by another, and I 
may have made myself liable to that other, for the non performance 
of that contract; but you have no cause of complaint against me ; 
I did not assume to act as your agent in this settlement; it was 
made by me for my benefit and convenience, not for yours: you 
have paid no consideration, suffered no loss, given up no claim 
against your debtor, and there is no privity between us. It seems 


to me, that under the circumstances of this case, Millen might 


legally have thus replied to the plaintiff, if the latter had commenced 


any action against him. 
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But it is said, that Millen assented to become the debtor of the 
plaintiff, for the amount of this due bill, and that this assent having 
been communicated to plaintiff, and acceded to by him, that there- 
by a privity of contract was established between them, and that 
plaintiff might therefore have maintained an action against Millen 
for this amount. Admitting that he might, will that aid the de- 
fendant? Is there any proof that plaintiff assented to receive 
Millen as his debtor, in the place of defendant, and to discharge 
the defendant from all liability on the note? So far as I can as- 
certain from the evidence, there was no such agreement. The fact 
that an individual agrees to receive the obligation or liability of a 
third person, for the payment of a debt due from his debtor, will 
not discharge the latter, unless it be express/y agreed to run the 
risk of the solvency of the individual who comes in a‘d of the ori- 
ginal debtor, and to discharge such debtor; or unless the creditor 
has thereby received payment of his debt, or has debarred himself 
from recovering, by some laches on his part, which /aches, under 
special circumstances, may sometimes operate to preclude him from 


further suit. There is no such agreement proved here; in truth 


there is no agreement in relation to this settlement, proved in any 


manner, as between plaintiff and defendant: it is not even shewn, 
that defendant knew of the charge, made by plaintiff to Millen, of 
this due bill, and even if he had known of it, in the absence of any 
agreement to discharge him by the plaintiff, and to receive Millen 
absolutely in his place, as debtor, and with the fact disclosed, that 
in making the settlement with defendant, Millen acted for himself, 
and did not assume to act for plaintiff, I must declare, that the 
subsequent assent of the plaintiff, signified by charging Millen in 
the account exhibited against him, for the purpose of arbitration, 
was not the ratification by plaintiff as principal, of the settlement 
made by Millen with defendant, nor the recognition and confirma- 
tion of any act of Millen’s, as his agent, but was merely an assent 


by a creditor, of a willingness to receive from a third person, the 
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sum due to him from his debtor, in pursuance of a contract entered 
into between such debtor and a third person, and to discharge the 
original debtor, wpon the payment by such third person, of the 
debt. If the money had been paid to Millen, or, perhaps, if a debt 
due by Millen to defendant, had been cancelled by the latter, upon 
the condition that Millen would discharge a debt due from defend- 
ant to plaintiff, and plaintiff having received due notice of all the 
facts, had adopted this act, and expressly assented, both to the 
payment, and to the mode of payment, it might be argued with 
great force, that so far as defendant was concerned, the debt was 
discharged ; but that case is a very different one from this, where 
Millen, for his benefit and convenience, and without any actual or 
pretended authority from plain iff, entered into this agreement with 
defendant, to become the debtor of plaintiff, which agreement has 
never received any other assent on the part of plaintiff, (so far as 
appears from the statement of facts submitted to me,) save that 
evinced by charging Millen with the debt, in an account made for 
the purpose of submitting all matters between them for arbitra- 
tion, and where there never has been any agreement, either ex- 
press or implied, between plaintiff and defendant, to receive Mil- 
len as the debtor, in discharge absolutely, paid or unpaid, of the 
original debt due by defendant. In the absence of such agreement ; 
with the fact of the possession of the note having been retained by 
the plaintiff, I must agree with the Court below, in affirming, that 
the settlement made hetween defendant and Millen, and the subse- 
quent charge made by plaintiff, of the amount of this note, against 
Millen, did not constitute a legal payment of the debt, nor operate 


to discharge the defendant from the same, paid or unpaid. 


I find it stated in the 4th exception taken by defendant, that the 


evidence established, that when plaintiff was requested by Millen 


to give up said due bill, he did not refuse to do so, but stated to 


Millen, thathe could not conveniently find the same. The evidence 


taken by the Judge, does not substantiate this exception, but only 
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shows that;Millen had requested plaintiff, on several occasions, to 


get together his papers, that they might have a settlement, but was 


put off from time to time, on the ground that it was not convenient, 
&c. Even the evidence, as stated in the exception, shows, more 
to my mind, an attempt by plaintiff, to evade the demand of Mil- 
len, that this due bill should be given up, than an assent to it, since 
he did not promise that he would give it up when. found. If the 
due bill had been given up, or there had been any express promise, 
on the part of plaintiff, to give it up, founded on this settlement, it 
would go very far to evince an assent to its terms, and to the sub- 
stitution of Millen as the debtor, in the place of the defendant. 


But there is no such evidence. 


In reference to the argument, which has been pressed upon me, 
that plaintiff declared to Millen, on the occasion of the latter pre- 
senting an account due to the livery stable by the Jail Physician, 
that if that account was insisted on, he, plaintiff, would charge 
Millen * interest on his notes,” I would ask, is there any proof to 
authorise the belief that he- thus designated the due bill given by 
defendant, or that he did not refer to the many other transactions 
and notes that had passed between plaintiff and defendant? 


It is urged, however, that plaintiff has actually received the 
amount of this due bill, and th.t no matter from what source, if it 
has been paid, the right of action is gone. The legal position can- 
not be controverted. But what is the evidence produced to sub- 
stantiate the actual payment of this specific note to plaintiff him- 
self. It is founded entirely upon the testimony of Millen, who de- 
clares that upon one occasion, he made a payment to plaintiff of 
$100, ‘*generally and on account.” The statement of facts far- 
nished by the Court below, does not disclose the time when this 
general payment was made, whether before or after the settlement 
between defendant and Millen, by which Millen assumed the pay- 
ment of this due bill. If it was made before the assumption of this 


debt by Millen, it ought not to be applied to the payment of a debt 
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that so far as Millen was concerned, had no existence at the time, 
and it would be properly applied to such debts as were then exist- 
ing, and due by Millen in his individual capacity ; and if such pay- 
ment did not take place until after such settlement and assumption 
of this debt by Millen, it seems to me, that it would be an impro- 
per exercise of the discretion vested in the Court, where the appli- 
cation of the payment has not been made by either debtor or cred- 
itor, to apply such payment to this specific debt, when the evi- 
dence discloses, that the plaintiff still holds two notes made by de- 
fendant, upon the trial of the suits brought upon which, such pay- 
ment may be deducted, if the defendant is entitled to the benefit of 
the payment; and when it is alsv made known, that all the ac- 
counts between plaintiff and Millen are in suit and litigation, and 
where such payment may also be allowed, if the facts then proved 


will authorise such application. No injustice can be done to any 


party by the refusal to apply such payment to this specific debt. 


It is ordered, that the case be remanded to the Court of Com- 
mon Pleas, and of Oyer and Terminer, for the City of Savannah, 
and that it be certified to the Hon. Charles S. Henry, the Judge 
thereof, that it is the opinion and decision of this Court, that there 
was no error committed by that tribunal, in awarding judgment 
against the defendant, and that such further proceedings be had on 


such judgment, as to Jaw and justice may appertain. 
Judgment affirmed. 


Witiiam Law, for the plaintiff—Joun MiIL.en, for the de- 


fendant. 
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IN THE MATTER OF JosHUA TouLMIN, MITCHELL, OTHERWISE 


CALLED Epwarp Coppese, MITCHELL. 


Habeas Corpus: 


On a habeas corpus at common law, the Court, (or Judge presiding) on the return, has the 
power to change the custody of an infant child, if its interests require it. 

And this discretion is more properly to be exercised, when the infant is too young to make a 
proper election. 

The writ of habeas corpus at common law, applies as well to cases of illegal detention as ille- 
gal confinement or restraint. 

The father has the legal right to the custody of his children. 

But Courts of justice may control this right, when the safety or interests of the child imperiously 


require it. 


By ROBERT M. CHARLTON, Judge. 


IN delivering my opinion orally in this application, I intimated 
that I would reduce the substance of it to writing, in order that 


it might be spread upon the minutes and preface the order that 
I granted, relative to the custody of the child, the subject matter 


of the habeas corpus. In questions of general importance to 
the community at large, most particularly in matters that affect 
the nearest and dearest rights, the opinions of those who adjudi- 
cate, in the last resort, upon those rights, and the grounds of 
those opinions, should be known, or at least should be open to 


the inspection of all, whose interests may be affected by them. 


The habeas corpus in this case, was issued at the instance of Dr. 
John J. Mitchell, and directed to Dr. Edward Coppee, requiring 
him to bring up the body of Joshua Toulmin, Mitchell, alias Ed- 
ward Coppee, Mitchell, the son of Dr. Mitchell, the applicant, and 
the grandson of Dr. Coppee. _It appears that the child is only 
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three months old, and that its mother (the wife of applicant, and 
daughter of Dr. Coppee,) died in childbed, at the house of her fa- 
ther and mother, where the child was born, and has remained evez 
since, with the consent of its father, unti] a few days ago, when 
becoming dissatisfied, as he alleges, with the treatment it was re- 
ceiving, and anxious to obtain it, that it might be under his own 
charge, he demanded it, and the grand parents refused to deliver it 
up. Sundry affidavits are exhibited on the part of the grandfather, 
going to shew the kind and judicious manner in which it has been 
treated, and expressing an opinion that a change of nurses, resi- 
dence, and treatment, might be attended with danger to the infant. 
The fact is also stated in these affidavits, that the father of this 
child promised his wife, the daughter of respondent, (on her death 
bed, and in answer to her request,) that it should remain with her 
parents during its infancy, and that the applicant has since admit- 
ted that he made such a promise On the other hand, he denies 
ander oath eve: having done so, and without asserting that there 
is any want of kind treatment to the child on the part of the grand 
parents, he yet declares, that their treatment of it is in his opinion 
injudicious, calculated to make its consti‘ution too delicate, and to 
pre-dispose it to a disease hereditary in the family of its deceased 
mother. The morals of the father are not impeached, nor is his 
pecuniary ability to maintain the child denied. The return ad- 
mits the custody, but denies that the infant is under any illegal re- 


straint. 


It is contended on behalf of the grandfather, that this is nota 
ease in which the writ of habeas corpus will apply; that there is 
here no illegal restraint, and that all a Court will do on such ap- 
plications, will be, to relieve the infant from improper restraint, 
but that it will not determine in this summary manner, any rights 
of guardianship inter partes, when these are contested. The cases 
cited by the counsel do declare this doctrine. But neither these 
eases, nor any other that Lam apprised of, (except perhaps, Rez 
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vs. Smith, 2 Strange 982,) deny that the Court, or Judge presiding, 
on the return of the habeas corpus, has the discretion vested in it, 
to place the custody of the child into the hands of any one, by 
whom its interests and health would be best promoted. The cases 
assert, that the Court is not bound to deliver the infant over to any 
particular person ; that it is not a matter of right which the father 
can claim at the hands of the Court, but a matter resting in the 
sound distretion of the Court, to be guided by the interests of the 
child. (Rez vs. Delaval, et. al. 3 Bur. 1436. Commonwealth vs. 
Adicks and wife, 5 Binney 520. Matter ef Waldron, 13 John 420. 
United States vs. Green, 3 Mason 482.) And it is most proper 
that this discretion should be exercised by the Court, wh n the in- 
fant is too young to make a proper seleciiou. Ii was accordingly 
exercised in the case of the King vs. Johnson. (1 Strange 579. 
L. Raym. 1334.) And though the authority of this case has been 
impugned, (King vs. Smith, 2 Str. 982,) yet Lord Mansfield, in 
the case of the King vs. Delaval, et. al. (1 Blackstone’s Rep. 412,) 
remarks, in reference to this case, ‘It is said in the next case, that 
Lord Raymond repented of what was done in this. His Lordship 


was latterly a very scrupulous man. But we are clear his first 


judgment was the right one.” And ina case which occurred in 


this Circuit and County, one of my predecessors, (my father, Judge 
Thomas U. P. Chariton,) on an application like this, took the in- 
fant from her grandmother, and gave to her legal guardian the 
custody of her person, upon the ground, that the child who was 
enly seven years old, was unable to make a free and unbiassed 
election between her gr ndmother and guardian, and adding * that 
upon different circumstances, this Court, upon the authority ad- 
duced, would permit the infant to go where sh» pleased.” (Mat- 
ter of Ra’ston.* The precedent established by these authori- 
ties, negatives both positions of the counsel for the grandfather, 
for these cases shew, that the writ of habeas corpus at common 





* Supra, 119.—( Ed.) 








CHATHAM SUPERIOR COURT. 


[In the matter of Mitchel}.] 


law, will apply, though there be, strictly speaking, no illegal 


restraint and confinement of the infant, and that the Court will 


determine under this application, and under circumstances simi- 
lar to the present, the right of custody. To confine the writ 
of habeas corpus at common law, exclusively to cases of ille- 
gal confinement, would be destructive of the ends of justice. It 
would enable a kidnapper to maintain possession of a child of 
tender years, (taken by him by fraud or force from the bosom of 
its family,) merely because its want of legal discretion would pre- 
clude the idea of its being confined against its will. I apprehend 
that it is not going too far to say, that the interests and welfare of 
society require, that under peculiar circumstances, the fact that the 
child of tender years is detained improperly from the custody of 
the person entitled to its possession, is sufficient to ground and 


maintain the writ of habeas corpus. 


And the power to determine the right of custody on applications 
of this natme, ought more properly to be exercised by this tribu- 
nal, (unless those peculiar circumstances intervene which would 
justify it in refusing to interfere in determining the rights of the 
parties,) because there is no other tribunal zn this State, in which 
the question can so appropriately be decided. The peculiar juris- 
diction over infants which is claimed by the Chancellor in Eng- 
land, as representing the King, the parens patria, and the doc- 
trine of wards in Chancery, is not claimed or recognized by the 
Courts of Chancery in this State, to any extent that will bear a 
comparison with the claim and doctrine as established in England. 
Our Courts of Ordinary are clothed with the power of appointing 
guardians, and that power is exercised in the cases of orphans. 
(Prince 157, 168,) illegitimate children, (Foster 114,) and in cases 
where property has descended to a child whose father or mother 
is in life, and such natural guardian refuses to give bond and se- 
eurity for the performance of the trust. (Foster 110.) Without 
at all intending to decide the question, I may observe, that under 
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| these statutes of Georgia, our Courts of Ordinary have never pre- 
tended to claim the right to appoint a guardian to a legitimate 
child, whose father was in life, and capable in all respects to main- 
t tain it, unless property had descended to the child, and the father 


: refused to give security for the performance of the trust, If then 


this Court, the highest judicial tribunal in the State, has the power 
j to determine the right of custody of an infant of tender years, and 
' there is no other Court where suck right can be so appropriately 


decided, the power ought to be exercised in favor of the party hav- 
ing the legal right, unless the circumstances of the case and the 
precedents established, would justify it, acting for the welfare of 


the child, in refusing its aid. 


It becomes important then to enquire, who has the legal right 
to the custody of this infant, and it seems to me, that the answer 
that would rise to the lips of any one, however unskilled he might 
be in the science of the law, would he, that such right resides in 
the father. The law of nature, the feelings which God has im- 
planted both in the man and the brute, alike demand, that he who 
is nearest to it, who is the author of its being—who is bound to 
its maintenance and protection, and answerable to God for the 
manner in which it is reared, should have its custody, and the law 
of man which is founded upon reason, is not hostile to the asser- 
tion of this claim. Lord Ellenborough, in the case of the King 
vs. De Manneville, (5 East. 223,) speaking of the father, says, 
‘he is the person entitled by law to the custody of his child. If 
he abuse that right, the Court will protect the child.” Lawrence, 
J. concurred, and added, that ‘* Lord Kenyon had no doubt but 
that the father was entitled to have the custody of the infant, un- 
less the Court saw reason to believe, that the father intended to 
abuse his right by sacrificing the child.”” In both these cases the 
child was given to the father, (and in the latter the custody of the 
mother was divested for that purpose,) although in De Manneviile’s 


case, the father was an alien, the mother a subject, and the infant 
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only eight months old, and at the breast of its mother; and 
in the other case mentioned by Lawrence, J. as having been de- 
termined by Lord Kenyon, Sir W. Murray had been divorced 
from the mother, and though the cnild was born before the divorce, 
there was not any reason to think the child his. But the Court 
did not think that a sufficient ground to deny him the custody of 
it, he being the legal father. And in Lytton’s case, mentioned in 
De Manneville’s case, it is stated, that Lord Mansfield said, that 
the Court could not at any age take a child from its father. Lord 
Eldon, when this case came before him as Chancellor, (10 Vesey 
Jr, 61,) speaks of the right of the father to have the custody of 
his child as ‘the legal, natural right of the father.”” Chancellor 
Kent, (2 vol. Com. 192, 3d edit.) says, that the right of the father 
is perfect while the child is under the age of fourteen years. And 
indeed Mr. Chitty affirms, that the Court of King’s Bench can- 
not directly control this right, (Notes to 1 Bl. Com. 360—see also 
ex parte Skinner, 9 Moore’s Rep. 278.) And Lord Chancellor 
Eldon, (in Lyons vs. Blenkin, 1 Jacob 245,) seems to draw a dis- 
tinction where the Chancellor is acting on a habeas corpus, and 
when there is a cause 7n Court, and to hold that in the former case, 


he is bound to decide on the same principles as a common law 


judge, and could only then divest the legal right of the father to 


the custody, by proofof personal ill usage, or other circumstances 
shewing that he was an improper person to have charge of his 
child. When there is a cause in Court, his powers are more 
ample. But it is unnecessary to multiply authorities on a point 


that cannot be contested. 


But notwithstanding this legal right of the father, circumstances 
may exist which would justify a Court in this proceeding, in re- 
fusing to lend its aid to him in procuring the custody of his child, 
or even withdrawing the infant from his custody, when its morals, 
its safety, or its interests seem to require it. All legal rights, 


even those of personal security and liberty may be forfeited by 
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improper conduct, and so this legal right of the father to the pos- 
session of his child, must be made subservient to the true interests 
or safety of the child, and to the duty of the State to protect its 
citizens of whatever age. A host of authorities might be adduced 
to maintain this position, and I do not doubt its justice or correct- 
ness foramoment. (See 2 Kent’s Com. 3d edit. 193, 205. 4 John. 
Ch. Rep. 80. 5 Binney’s Rep. 520. 3 Mason’s Rep. 482, and 
various other American and English authorities cited in note (c) 
2d Kent’s Com. 193, note (b) ibid. 205.) 


But do these circumstances exist in this case? Is the father 
brought within the range of those authorities? He is not alleged 
to be of bad morals, of unsoun:) mind, or of pecuniary inability to 
maintain his child. He is an intelligent physician, who disagrees 
to the mode in which his child is treated in a medical point of view, 
and expresses under oath his apprehension, that both the body and 
mind of his offspring will suffer under such treatment. He is an. 
xious to obtain its custody, that he may guard it against the con- 
sequences of this treatment, and that he may shield it from a dis- 
ease, which he alleges to be hereditary in the maternal line, and 
which the mannerin which it is reared, is fast driving it into. He 
is competent to determine whether its removal at the present time 


would endanger its safety, and a Court (which will draw no in- 


ference to the disadvantage of the father, but will act from positive 


proof,) will presume, that his natural feelings will prevent his sa- 
crificing his child by such removal, if it be improper, and that he 
will not immolate it on the altar of his resentment to its other re- 
latives. To a father thus able to maintain and preserve his infant, 
unimpeached in morals, and asking from this tribunal, that his 


legal, natural right should be awarded to him, shall a denial be given? 


But it is urged that this legal right has been abandoned by the 
father, and that the affidavits accompanying the return, disclose 
the fact, that he promised his wife on her death bed, that the child 


should remain with its maternal relatives during infancy. This 
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promise is distinctly denied by the father under oath. The coun- 
sel for the grandfarther objects to any weight being given to such 
denial, as it is a contradiction to the return to the habeas corpus, 
which may not be controverted. Without intending to decide the 
disputed point whether the facts set forth in the return to a habeas 
corpus at common law, may be controverted by proof of their fal- 
sity, made apparent by contrariant affidavits, I may observe, that 
it is not every fact, however irrelevant, which an individual may 
choose to incorporate in his return, that is to conclude the Court. 
But assuming thit this fact cannot be controverted or denied, I 
presume that no one contests my right to determine if it is suffi- 
cient in law to justify the restraint or detention. This is a pro- 
mise then, made to the wife of the applicant, on her death bed, and at 
her instan~e, under circumstances, when perhaps no request, how- 
ever unreasonable, would have been denied. This case differs very 
widely from Listor’s case, (13 East 172, note,) where the husband 
had abandoned his marital rights by formal articles of separation, 

and the Court therefore refused to give him the custody of the wife. 
And it also differs from the case of Rez vs. Delaval, where the pa- 
rent had by indenture parted with his parental authority. (I Black. 
Rep. 413.) In the case before me, the promise was made to the 
wife of the applicant without ay legal consideration, and [I cannot 
hold it to be an entire surrender of his | gal or parental right. It 


might with great propriety be called nudum pactum. 


From all these considerations, I feel it to be my duty to deliver 
the custody of this child to its father. I do so with the expression 
of a hope, that he will not deny to its maternal relatives, their na- 
tural (though not their legal) right to have access to it, at proper 


times and under proper circumstances. 


It is ordered, that the infant Joshua Toulmin, Mitchell, other- 
wise called Edward Coppee, Mitchell, be delivered to the custody 
of its father, Dr. John J. Mitchell. 


M. SHEFTALL, Senr., for father—L. S. D’Lyon, contra. 
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Tur Comm’Rs OF THE Town oF BRUNSWICK, ET. AL. vs. URBAs 
Nus Dart anp Wwm. B. Davis. 


In Equity. 
The fact that fraxd has been committed, will not per se, entitle complainants to redress in a 


Court of Equity, if a plain and adequate remedy at law can be afforded them. 


Demurrer sustained for want of equity, where it appeared by comp!ainants’ bill, that they held 
the senior gra.ts to the land in dispute, aud that the junior grants issued by the State of 
Georgia to defendants, were examiuable collaterally at law, the State having no title to the 


lands thus granted, and such grants having issued contrary to the prohibition of a statute. 


Neither the legal nor equitable title to the vacant Jands in the town of Brunswick resides in the 


Commissioners. If the State has made an improvident or mistaken grant thereof, the State 


only can take advantage of it. 


By ROBERT M. CHARLTON, Judge. 


THIS is a bill filed by the Commissioners of the town of Bruns- 
wick and certain proprietors, (the Jacksons,) of lots situated 
therein, to set aside two grants issued by the State of Georgia 
to defendants, upon warrants obtained by them on head rights 
located on the town and common of Brunswick. The bill al- 
leges that in September, 1826, Urbanus Dart, of the county of 
Glynn, then deputy Surveyor, and Wm. B. Davis, by virtue of 
warrants issued on head rights by the Land Court of said county, 
surveyed 3693 acres of land within the limits of the town and 
commons of Brunswick, in two separate surveys, both made l-y 
defendant Dart in his official capacity, in direct violation of the 
Acts of the Legislature in relation to said town, and of the rights 
of the proprietors; that Dart being threatened with a prosecu- 
tion for these surveys, and suit commenced against him, wrote 
a letter to one of the Commissioners, informing him that he 
would withdraw the warrants, and abstain from all further pro- 
ceedings thereon :—that upon the faith of this letter and of the 
promise of Dart, the Commissioners did not prosecute him for 
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his wrongful act in making these surveys—but that Dart and 


Davis, long after the said surveys were made, to wit, on the 





17th September, 1528, without the knowledge of complainants 
and with intention to defraud them, and contrary to the promise 
of said Dart, obtained grants from his Excellency the Gover- 
nor, founded on the surveys: that the Commissioners were de- 
ceived by the said letter and promise of said Dart, and took no 
steps to enter a caveat against the proceedings of said Dart and 
Davis, which they otherwise would have done—that said grants 
include the whole or the greater part of the town of Brunswick 
and the public streets thereof, and that the whole of the land in- 
cluded therein, had been granted or otherwise entirely disposed 
of by the State of Georgia, and placed under the control and di- 
rection of the Commissioners, and that no part thereof was va- 
cant or subject to warrants on head rights at the time of the 
surveys of Dart and Davis: that said Dart and Davis now 
claim to hold the land thus granted, in violation of the rights of 
complainants as Commissioners and proprietors; and the bill 
then prays that the said grants may be declared fraudulent and 
void, and be cancelled, &c. 


To this bill the defendant Dart has demurred, (the defendant 
Davis not having been served with a copy of the bill, &c.) assign- 
ing various causes for demurrer, the principal of which is, that the 
bill contains not any matter of equity, wherein this Court can give 


relief, and that there isa plain and adequate remedy at law. 


It is urged in answer to the arguments adduced in favor of the 
demurrer, that whenever a fraud has been perpetrated, you may 
come into a Court of Equity, and particularly when the fraud re- 
lates to grants, and that this is the proper proceeding to set aside 


letters patent. 


Although it is undoubtedly true, that fraud is one of the great 


sources of Chancery jurisdiction, it is not correct to say, that 
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it is exclusively cognizable therein. It is, in many cases, cogni- 
zable in a Court of law, and sometimes exclusively cognizable there. 
(1 Story’s Eq. 63.) The fact, therefore, that fraud has been com- 
mitted, will not per se entitle the complainants to redress ina 
Court of Equity, if a plain and adequate remedy at law can be af- 
forded them. If the aid of a Court of Equity is not indispensably 
necessary, to secure them from the violation of their rights, or the 
consequences of the fraud that has been perpetrated, they must 
seek their remedy in a proper tribunal. It will be proper, there- 
fore, to examine this matter, in order that it may be ascertained 
whether the complainants may not thus protect themselves in a 


Court of Law. 


It is argued for defendants, that the complainants, the Jacksons, 
by their own shewing, havea legal title to the lots claimed by them; 
that the grants which they hold are senior grants, and that there- 
fore they cannot be affected by the junior grants to defendants; 
and that as defendants’ grants are founded on warrants and sur- 
veys, obtained under the law of head rights, and can therefore em- 
brace only vacant lands, that the lots held by the Jacksons cannot 
be affected by such grants, and that they may be amply protected 
by a Court of law; and I confess that it seems to me, that these 
arguments are unanswerable. I cannot conceive how the Jacksons 
ean be injured by these grants, or what relief they would seek 
from a Court of Equity. In an action of ejectment brought against, 
or by the Jacksons, their elder grant would be sufficient to en- 
sure or protect their rights—and if the State had no title to the 
lands granted to Dart and Davis, as the complainants allege it had 
not, the matter is properly examinable at law; and this argument 
has greater strength, from the additional fact shewn by the com- 
plainants, that the Act of 1796 made it penal to attempt to run any 
part of the said town or commons of Brunswick, under any pre- 
tence whatsoever; and that said grants were, therefore, by com- 


plainants own shewing, prohibited by statute and might therefore, 
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be impeached collaterally, in a Court of law, in an action of eject- 
ment. (See Patterson vs. Winn, 11 Wheaton’s Rep. 384, 5.) 


And in reference to the title of the Commissioners, and to their 
right to come into Equity, to procure the cancellation of these grants 
to Dart and Davis, after the most careful and deliberate investiga- 
tion of the numerous Acts relating to their authority, and to the 
town of Brunswick, it appears to me, that they have no right as 
Commissioners, to come into a Court of Equity, to set aside the 
grants made by the State; that neither the legal nor equitable title 
to the vacant landsin the town of Brunswick, resides in the Com- 
missioners, and that if the State has made an improvident or mis- 
taken grant, the State only can take advantage of it. (See Jackson 
vs. Lawton, 10 John. Rep. 24.) 


The demurrer must therefore be sustained, and the bill dis- 


missed. 


L. 8. D’Lyon and C. 8. Henry, in support of demurrer—R, 


R. Cuy er, contra. 
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SuHapD AND Snap, apm‘rs. Norton, vs. WiLson Futter, DEF’s. 


Motion to dissolve injunction. 


Upon the death of one member of a firm, the representatives of deceased partner, become ten- 
ants in common with the survivor, and are entitled to an account. 


But the survivor is alone responsible aé /azo, for the joint debts, and therefore the right to the 


possession ani disposition of the joint effects remains with him. 


An injunction will not be granted at the instance of representatives of deceased partner, to ree 
strain survivor from selling joint effects at public sale, where there is no charge of fraud, in- 
solvency, or misconduct, allege.! against such survivor, and where there is no proof that the 
account has been withheld for an unreasonable time. 


There can be no objection to a public sale of the joint effects, made after public notice, and at a 
proper time and place. 


By ROBERT M. CHARLTON, Judge. 


THE bill charges, that defendant and complainants’ intestate were 
co-partners, during the life-time of intestate, in a large dry good 
store in Savannah, under the firm of Norton & Fuller ; that intes- 

, 1836, without.a will; 


that complainants having been appointed administrators on his 





tate died sometime in the month of 


estate, applied to defendant for an account of the said co-partner- 
ship affairs, a> they stood at the death of their intestate, and what 
had been done since ; that defendant had refused to account, and 
threatens to sell, and has advertised for sale, at public auction, the 
whole of the remaining goods and effects belonging to said firm, 
without the consent of complainants, and to the great injury of the 
estate of intestate. The bill prays for an account, an injunction 
to restrain such public sale, and for general relief. Theapplica- 
tion having been presented to me on the 11th January, and the 
sale being advertised for the 12th, in conformity with the prece- 
dents established by some of my predecessors, to grant an injunc- 
tion in the first instance, where the danger was imminent and irre- 


mediable, I ordered the writ of injunction to issue, to restrain the 


defendant from selling the co-partnership effects, except at retail, 
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and in the ordinary course of business, until further order—leav- 


ing it to the defendant to move, at any time, for the dissolution 





of the injunction, which motion he now makes. 










It is true, that although upon the death of one member of the 


firm. the cv-partnership may be said to be dissolved, yet that it re- 





mains for certain purposes, and that the representatives of the de- 






ceased partner are tenants in common with the survivor, and enti- 






tled to an account. As such survivor, however, is alone responsi- 





ble at law, for the joint debts, the right to the possession and dis- 






position of the joint effects remains with him, and upon him de- 






volves the duty of winding up the concern. This right has never 






been denied to him, unless the articles of copartneship have provi- 






ded for the contingency of death, or fraud, misconduct or insolv- 






ency are charged against him. No such allegations are made by 






the bill, but the application is grounded on the denial of the ac- 





count, and the intention of defendant, made manifest by his adver- 






tisement, to sell the joint effects at public auction. 










In reference to the first, I have only to say, that no case has 


been presented to me, where an injunction has been granted, upon 















the sole ground of a refusal to account with representatives of a 
deceased co-partner, unaccompanied with any charge of fraud, in- 
solvency, misconduct, &c.; and apart from authority, [am not dis- 
posed to grant an injunction on such an allegation, unless it was 
also shown to me, that the defendant had withheld such ac- 
counts for an unreasonable time, which, connected with other cir- 
custances, might be evidence of misconduct or fraud. As this bill 
does not state the time of the death of complainants’ intestate, but 
only that he died during the year that has just passed, Iam unable 


to say whether the account has been wit' held for such an unrea- 





sonable time, as would per se, authorise an injunction. 


But it is urged by the solicitors for complainants, that as no ac- 


count has been exhibited by the defendant, nor answer filed by 
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him, that the facts of this case are to be ascertained by reference 
to the bill alone ; that there is no proof of joint debts, and that the 
right of surviving co-partner to sell the joint effects, is founded 
upon his legal liability to respond to the joint debts; that the exist- 
ence of the necessity must precede the exercise of the right; and 
that if there are no debts, then the reason of the rule ceases; the 
surviving co-partner has no power to sel] against the consent of the 
other tenants in common, (the representatives of deceased part- 
ner,) and that the Jatter may have partition in kind, if they prefer 
it; and that when it is said in the books, that a sale is the proper 
method of winding up the affairs of the co-partnership, a ‘* judi- 
cial” sale is meant: a sale made by the direction of a Court of 
Chancery, and under the supervision of its officers. I have given 
to these arguments the reflection to which they were entitled, from 
the ability with which they were urged, but they have failed to con- 
vince me, that they are sufficient to authorise me in upholding this 
injunction. Looking to the bill alone, I cannot see that the defend- 
ant is doing, or about to do, that which he ought not todo. Con- 
ceding that there are no joint debts, yet it seems to me, thata pub- 
lic sale of the joint effects, made after proper notice, ata time when, 
and a place where, «ll the buyers in market may be present, and 
conducted by one, in whom the intestate, in his life-time, reposed 
confidence—who is jointly interested in the subject matter of the 
sale, and against whom no charge of fraud, nor suspicion of insol- 
vency is alleged—it seems to me, that such a sale would be a much 
more fair and accurate method of ascertaining and dividing the value 
of the joint eff cts, than any division “in kind” which could be 
made, however skilful the partitioners might be. It is the method 
pointed out by law, for all sales on execution, &c. and it is the 
mode that would have to be pursued, if a sale should be ordered by 
this Court, as prayed for by the bill; and itis the course which the 
complainants must themselves adopt, if they should receive their 


intestate’s share in kind. 
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I have no disposition to avoid the decision of the other point 
raised by the counsel for the defendant, viz. that no injunction 
can issue under our statutes, unless bond and security be given. 
I have, however, reason to believe, that this point has been deters 
mined by the Judges in Convention, and as it becomes unneces- 
sary to make any decision upon it in this case, and as it is repre- 
sented that it is material to the interests of defendant that the is- 


sue of this application should be made known at as early a day as 


possible, I have not thought it necessary to withhold my decision, 


until the opinion I have adverted to could be procured—and I have 
not thought it advisable to determine it, until such opinion could be 


ascertained. 


It is therefore ordered, that the injunction granted in this cause 


be dissolved. 


McA tuister & Henry, for motion— Berrien & Law, contra. 
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Tue State vs. GrorceE I. HENLEY. 


Indictment for stabbing another, not in his own defence.— Ver- 
dict, Guilty. 


A new trial will not be granted, to furnish an opportunity to impeach the credibility of a wit- 


ness, who gave testimony on the trial. 


After verdict, when the motion for a new trial is considered, the Court must judge not only of 


the competency, but of the effect of evidence. 


After conviction, the prisoner moved for a new trial, producing the affidavit of prosecutor, that 
he had sworn falsely on the trial, and that prisoner never stabbed him. But it appearing to 
the Court, that the prosecutor had been drinking liquor, and that his mind was clouded there- 
by, at the time such affidavit was administered ; that the contents of such affidavit were not 
read to him by the Magistrate, and that he was sworn thereto, upon his saying that he knew 
the contents—that said affidavit was made by prosecutor, with the intention of immediately 
leaving the State ; that there was strong ground to believe that he was tampered with; and 
the identity not being clearly proved, and his testimony given on the trial, having been cons 
firmed by two disinterested witnesses—the motion was refused. 


Quare, if a new trial,can be granted on the merits, in a case beyond a misdemeanor ? 


But such new trial will not be granted, when the presiding Judge is satisfied of the correctness 
of the verdict. 


The prisoner on being put upon his trial, challengeda juror peremptorily, and he was set aside, 
The Jury, after hearing the evidence, not being able to agree, were discharged by consent. 
The prisoner was again put upon his trial at the same term, and one of the jurors whom he 
had challenged peremptorily at the former trial, being again presented to him, was challenged 
by him for cause, and the cause assigned was, that he had set him aside peremptorily on the 
former trial, and thereby created a prejudice on his mind. Held, that it was not a good chal- 
lenge for cause. 


By ROBERT M. CHARLTON, Judge. 


THIS is a motion for a new trial, upon the following grounds :— 
Ist. Because since the trial of the prisoner, he has discovered 
new evidence, material and important to his defence, 2d. Be- 
cause the prosecutor and witness, John Lee, who was sworn on 
the trial, has since the said trial, voluntarily made an affidavit, 


and delivered the same to the prisoner, in which he admits his 


innocence of the charge, and the falsity of the statements made 
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on said trial, by the said witness, and which influenced the Jury 
in rendering a verdict of conviction. The3d ground was waived 
on the argument. 4th. Because upon the second trial of the 
prisoner, the same Jurors who were challenged by him on the 
first trial, were again placed upon the panel, and having beer 
compelled to challenge or accept said Jurors, he was thereby 
prejudiced in his right to challenge, by being compelled to ex- 
haust his number of peremptory challenges from the original 
panel. 


The first and second grounds may be examined together. The 
newly discovered evidence consists of the affidavits of John Mul- 
ligan and Wm. McDermott, both of whom swear, that they were 
imprisoned in the room with John Lee, the prosecutor on the above 
indictment, and that they frequently heard him declare, that he be- 
lieved the prisoner to be innocent, and on the day on which priso- 
ner was tried, and before Lee left the Jail, to give his testimony, 
he repeated his belief of the innocence of prisoner, and prayed to 
God that he might get clear. I may dismiss these affidavits with 
the remark, that a new trial will not be granted to furnish an op- 
portunity to impeach the credibility of 2 witness who gave testi- 
mony on the trial. After these alleged declarations, he gave testi- 
mony to the contrary, and it would be introducing a dangerous 
principle, to allow the verdict to be set aside on affidavits like these. 


Fo 
But the affidavit of Lee himself, made since the trial, and now 


offered in support of this motion, requires a more attentive consid- 
eration. That affidavit declares, that since his discharge from 
Jail, he has thought on all the circumstances, and that being about 
to leave Savannah for the West Indies, he wishes to do justice to 
the prisoner, and to declare the truth. He says that he (Lee,) did 
draw a knife on George Millen, before Millen knocked him down; 
that he fell with the knife in his hand, and knows that he was 
wounded in the fall; that prisoner did not touch him till after he 
felt the wound; that the knife he used to peel potatoes with, was 











| 
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a knife belonging to the pilot boat, and was nota pointed knife : 
that on the day of the trial of prisoner, as he (Lee) arrived at the 
Court Heuse, he was persuaded by John Low, and others, to charge 
prisoner with having stabbed him; that he was threatened with 
being prosecuted and punished, if he did not swear in that way, by 
the said John Low, and was compelled to come back to Savannah 
for that perpose ; but that now being out of Jail, and no longer in 
the power of John Low, he makes this statement to show why he 
swore on the trial as he did, and that before he did so swear, he 
prayed at the Jail, that prisoner might get clear, because he knew 
that prisoner did not stab him. This affidavit is sworn to, on the 
23d February, 1837, before Wm. A. Pittman, J. P. and witnessed 
by Thos. F. Morham and Henry Hay. These affidavits are met 
by the Solicitor General, by the deposition of Wm. A. Pittman, 
the said Magistrate, that he was at Dibble’s shop, on his horse, ia 
the ljatter part of February last, and that he was called by Robbins, 
to swear one Jehu Lee, and another person, whose name he does 
not now recollect, and that he did swear them to an affidavit, the 
purport of which he does not know, as he was told by them that 
they had heard the contents read; that he thinks Lee had been 
drinking, but that he did not seem to be very drunk, and that this 
was the only affidavit which he took from said Lee. The Solicitor 
General also produces the affidavit of John B. Mills, who states, 
that he was Steward of the Hospital in August last, when one Joha 
Lee, a seaman, was brought to Jail, wounded by a stab in the back ; 
that he was in a critical situation, and in his sane moments, when 
no one was near him who could influence him, of his own free 
will he stated to witness, that one of the two men who came to- 
gether on board the pilot boat of John Low, in July, had stab- 
bed him; that he did not know his name, but that it was the 
short man. The affidavit of the attending physician, Dr. Rich- 
ard D. Arnold, was also produced, who testifies, that he ex- 
amined the back of Lee, whilst in the Hospital, and found a cica- 
trix about 5-8 or 3-4 of an inch broad, (evidently resulting from a 









CHATHAM SUPERIOR COURT. 


{The State vs. Henley.] 


penetrating instrument,) in the left side of the spinal ridge, in the 
lumbar region: that his situation was very critical, and that de- 
ponent thinks that it was occasioned by said wound, and that from 
the situation of it, he does not believe that he could have received 
it by falling on any instrument, unless that instrument was of con- 
siderable length, such as an ordinary sword cane, of twenty inches, 
or upwards; and that from the cicatrix, he judges the stab to have 
been a deepone. The prisoner’s counsel then introduces the affi- 
davit of Thomas F. Morham, who swears, that he was present 
when Justice Pittman administered an oath to John Lee, on the 
23d February, 1837, and that he knows that said Lee was well 
aware of the contents of the affidavit, as deponent inquired of him 
if he was, and he replied ‘* yes:” that the said Lee had been drink- 
ing, but was not so affected by drink as not to understand the affi- 
davit, or to be incapable of swearing to, and subscribing it. The 
affidavit of John Low has since been handed to me, in which he 
denies that he has ever used any threats towards Lee, or offered 
any bribe to him, or in any way attempted to influence him to pros- 
ecute either prisoner or Millen, or any other individual, or to give 
testimony against them. The affidavit of Hugh Cullen is also in- 
troduced, (a part of which being founded on hearsay testimony, is 
therefore inadmissible,) in which, among other things, he testifies, 
that Spencer, the clerk of prisoner’s step-father, was three times 
at deponent’s house, after the trial, to see Lee, during the two days 
that Lee remained with deponent, after the trial, and that Lee was 
very drunk on the first of those days, and that his habits were in- 


temperate. 


Upon these affidavits the motion is presented to me, and it will 
be my duty now to enquire, whether the legitimate effect of such 
evidence would be to require a different verdict, for I agree with 
the Court, in Ludlow’s heirs vs. Park, (4 Ham. Ohio Rep. 5,) that 
after verdict, when the motion for a new trial is considered, the 


Court must judge, not only of the competency, but of the effect of 
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evidence. ‘To do this properly, I must advert briefly to the testi- 
mony given in the cause. I must see which of these two contra- 
dictory statements, on the part of Lee, is to be believed. I must 
contrast them with the facts, as testified to by other witnesses, and 
then determine whether, after this examination, sucha case is pre- 
sented to me, as will authorise me in putting aside this verdict. 
The prisoner has been twice tried. On the first trial, the J ury 
could not agree, and were discharged by consent. The situation of 
the prosecutor, who had been confined in Jail for five or six months, 
in consequence of not being able to give security to prosecute, and 
who was suffering from the effects of his wound and confinement, 
seemed to me to require, that he should not be detained in Jail until 
the next term ; and as I saw nothing in law or justice against it, and 
a great deal of humanity in it, I acceded to the motion of the So- 
licitor General, and ordered that the prisoner should be tried again 


at the same term. 


On that second trial, Lee, the prosecutor, testified, that he was 
cooking in the galley of the pilot boat Sarah M., when George 
Millen came down and commenced searching for a seaman ; that 
witness told him that the man was at the mast head, and remon- 
strated with him against throwing the things about, when Millen 
picked up a piece of wood and knocked witness over the head: 
that he fell against a cask, and that whilst lying in a “slanting” 
position, against such cask, prisoner, who had followed Millen 
down, took a knife which was on the top of the copper, and stab- 
bed witness in the back. Lee swears distinctly, that he had no 
knife in his hand when Millen and prisoner came down, or whilst 
they were below: that before they came down, he had been peel- 
ing potatoes with a sharp pointed knife, but that he had placed it 
on the lids of the coppers, from which place prisoner took it, and 
stabbed him. He admits that he was rendered quite “ stupified,”’ 
though not insensible, by the blow which Millen gave him, and 
says, in his cross examination, that it was hard to say who struck 
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him, but that Millen and prisoner were the only persons down in 
the cook’s galley, and that Millen did not stab him ; but he swears 
that he had no knife in his hand before he fell, and that he was 
quite sure he did not stab himself, and that there was also a slight 
scratch on his right arm. It was quite evident to the Court, that 
the witness had not a very clear idea of what passed, after he was 
struck down by Millen, but he was corroborated in the facts of 
his being so struck down, that when he fell he had no knife of any 
description in his hand, and that prisoner was the individual who 
stabbed him, by the testimony of Joseph Knight and Hugh S. 
Watts, who do not seem to have any interest in the matter, and 
who describe the position of the knife before prisoner took it, and 
the manner of his stabbing Lee, with a minuteness and distinctness, 
that leave no room to doubt, that they either saw what they have 
sworn to, or else that they have perjured themselves. The posi- 
tion in which they were, looking down upon, and immediately over 
the parties in the hold, with no impediment to their vision, gave 
them full opportunity of seeing all that was going on. They also 
swear, that when Lee received the stab in the back from prisoner, 
he groaned, and prisoner made another stab at him, and Lee threw 
up his right arm, and received the second stab upon it. The tes- 
timony of these witnesses is assailed by Dr. George Millen only, 
who swears, that before he struck Lee down, the latter flourished 
a knife about the person of witness, and thathe knocked him down 
therefor; that he fell with the knife, (a common sailor knife with 
a wooden handle) and thiew his hand behind him when falling, 
and witness thinks it ‘* possible and probable,” that Lee received 
the wound, when he was falling, from the knife which he had in 
his hand, and that although he saw prisoner grapple with Lee, he 
did not see him stab him, and does not think that he could have 
done so without his seeing it. He admits, however, (what the 
other witnesses have testified to,) that after he knocked Lee down, 
he stepped back, and that some one from above commenced kick- 
ing or striking him, (Millen) and that he then went on deck, leay- 













JANUARY TERM, 1837. 


(The State vs. Henley.] 


ing prisoner and Lee below—prisoner on his knees and Lee on his 
breech. Whenitis recollected that Millen was a participator in this 
violence to Lee, that he immediately after having struck Lee down, 
was kicked and cuffed from above, by which his attention must ne- 
cessarily have been diverted from prisoner and Lee, and that he 
rushed on deck to make a better defence or fight, leaving prisoner 
and Lee below; that his positive testimony that Lee had a knife 
in his hand is as equally positively denied by Lee, Knight and 
Watts, and that against the positive statement of the two latter, 
that they saw prisoner stab Lee, first in the back, and then in the 
right arm, he offers only the probability and possibility that Lee 
may have wounded himself in the fall, it is hard to conceive how 
the Jury could have come to a different conclusion than they did. 
Throwing aside entirely the testimony of Lee, they had the posi- 
tive testimony of two witnesses, who were not proved to be inter- 
ested, both to the fact that Lee had no knife in his hand, and con- 
sequently could not have fallen on it, and also, that prisoner was 
the individual who stabbed Lee. NowI am called to put aside 
this verdict and nullify the effect of this evidence, upon the faith of 
an affidavit, made by an individual, in a shop, where he had been 
drinking, which deposition is in opposition to his former testimo- 
ny delivered in a Court of Justice, when he was perfectly sober, 
and when he was examined and re-examined on two occasions ; 


and in denial of his statement, made when he was very ill in the 


Hospital, and when there was no undue influence used towards 


him, and when the attending physician declares his belief, that the 
wound could not have been inflicted by a weapon of less than 
twenty inches in length. The case of the Great Falls Manufac- 
turing Company vs. Mathers, 5 N. H. Rep. 574. (7 Amer. C. 
L. Rep. 114,) has been adduced by the prisoner’s counsel, as a 
case analogous to the present. It appeared, in that case, that one 
Moulton, who testified for the defendant on the trial, had since 
been indicted for perjury in his testimony, had pleaded guilty to 
the charge, and had been sentenced to the State’s Prison, and on 
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motion for new trial the Court say, ‘ We think that the conviction 
of one of the defendant’s witnesses of perjury in this cause, fur- 
nishes a good reason why the verdict should not be permitted to 
stand. An indictment for perjury, found by a Grand Jury, is no 
ground for a new trial, and perhaps a conviction is not, if founded 
upon the testimony of those who are interested in the cause. But 
in this case, the witness has been convicted on his own confession.” 
We have not the report of this case, and cannot therefore tell, whe- 
ther there had been on the trial, any corroborating testimony to 
the particular facts, detailed by the witness Moulton, but apart from 
that, I remark, that when a sane individual, upon an indictment 
charging him with perjury, with a full knowledge of the bodily 
suffering and imprisonment that will follow his confession, pleads 
guilty to the charge in a Court of justice, the idea that he has been 
tampered into such confession, would be wholly absurd. But no 
such absurdity will attach to the idea, when such confession is 
made in a shop, where the individual has been drinking, and so 
far intoxicated as to be perceptible to the Magistrate who admin- 
istered the oath; and when it is made known, that in addition to 
this clouded state of mind, the oath thus administered, in a place 
so very unlike a Court of justice, was not even read to him, but he 
was sworn upon his saying that he knew the contents; and when 
we know how easily an illiterate man may have one affidavit read 
to him, and another presented for his oath, and that this paper so 
sworn to, was not intended to bring down punishment upon his 
head, as in the case of Moulton, but was made with the intention 
of immediately leaving the State, I think that the time, the place, 
the inducement, the consequences of the two cases are so different, 


as to justify me in the assertion, that one furnishes no authority for 
the other. To make the distinction more manifest, the identity of 


Moulton was clearly ascertained by his pleading guilty in open 
Court, and thereby confessing that he was the same person who 
had testified in the suit, whereas here, the only proof that is offered 
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to shew, that the John Lee who swore to the affidavit, was the 
same John Lee who prosecuted prisoner, is the fact, that he is 
styled the prosecutor, in an affidavit, the signature of which is not 
shown to be the signature of John Lee who prosecuted, and when 
it is not stated that he is known to such Magistrate to be the same 
person who testified in the case; and indeed when the Magistrate 
declares, that he (the Magistrate,) did not know what was stated 
therein. Without laying further stress on this circumstance, I add, 
that with positive proof of identity, the failure in this affidavit, so 
carefully drawn up, to account for the stab or scratch in the right 
arm, which Knight and Watts swore was inflicted by prisoner, 
and which Lee recollected to have seen, would have cast sufficient 
doubt over the truth of this statement, taken in connexion with all 
other facts, to have made me discredit it. He surely did not get 
stabbed on the left part of the back, and the right arm, by the same 


blow. 


It has been urged that this affidavit of the Magistrate will not 
be received to contradict his attestation, but when I find that such 
affidavit is not contradicted by the subscribing witness Morham, 
and is confirmed in the allegation that Lee had been drinking, I 
do not feel myself authorised to put it aside. 


But I am bound to see what effect the evidence would have ona 
new trial. These affidavits could not be used on such trial, unless 
Lee himself should again be made a witness. Lee is a seaman, a 
stranger—having no ties here ; his affidavit discloses that at the time 
of his making it, he was about to leave Savannah for the West In- 
dies ; he has made himself liable to be indicted for perjury, either 
by John Low, whom he has accused of suborning him, or of priso- 
ner against whom he has sworn. Under these circumstances, it is 
scarcely possible to suppose that he will voluntarily return. The 
evidence on such new trial, would, then, be confined to the testimo- 
ny of Knight and Watts on the part of the State, and Millen on 
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the part of the prisoner—on the one side, there would be disiniter- 
ested witnesses, and on the other (without intending to cast unne- 
cessary reflection,) a witness, who from his connexion with the 
case, would be supposed to have a bias; there would be two wit- 
nesses against one—positive testimony (so far as proof of stab- 
bing,) against negative. Would not the resultbe the same? But 
suppose Lee should be here. The Solicitor General after this 
proof of his worthlessness would not place him on the stand, and 
if a witness at all, he would testify on the part of the prisoner ; but 
would not that testimony be destroyed by proof of what he had 
before sworn to, and must not the verdict still be based on the 
same testimony as if he were not here? Considered in any way, 


these affidavits would have no effect on another trial. 


It is not necessary for me to decide whether a new trial on the 
merits can be granted in any case beyond a misdemeanor, but it 
certainly will not be granted when the presiding Judge is satis- 
fied of the correctness of the verdict. 


It remains for me to examine the ground assumed by prisoner’s 
counsel, in reference to the refusal of the Court to allow him to 
challenge for cause, a juror whom he had challenged peremptori- 
ly on the former trial. If the prisoner has been denied any right, 
however guilty he may intruth be, he will nevertheless be entitled 
to a new trial. When the Jury were being empanelled on the 


second trial, a juror was presented to the prisoner and challenged 


for cause, and the cause assigned was, that he had been peremp- 
torily challenged by prisoner on the former trial, (which ended in 
a mis-trial.) Idetermined that this was not a good challenge for 


cause. The prisoner then put the juror on his voire dire, and 
after receiving his statement on oath, that he had not formed and ex- 
pressed any opinion in the case, and that he had neither bias nor 
prejudice for or against him, he again peremptorily challenged 
him. The principle now assumed by the prisoner’s counsel is, 


that a peremptory challenge is always considered by jurors as an 
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attack upon their integrity ; as a suspicion on the part of the priso- 
ner that the juror will not do him justice, and that this creates a 
prejudice in the mind of the juror against the prisoner, which ren- 
ders him unfit to sit on the trial; and this * /egal presumption” 
of prejudice is supposed not to be falsified or removed, by the sub- 
sequent oath on the part of the juror, that no such prejudice does 
in fact exist. Before I make such a decision, I must look to the 
principle upon which it is based, and the consequences that will 
follow it. This prejudice on the part of the juror, I repeat, is sup- 
posed to be aroused by the impeachment of his integrity by the 
prisoner. It is not, therefore, a prejudice growing out of a know- 
ledge of the circumstances of the case, nor because of any rela- 
tionship or feeling which he may have for those who are prose- 
euting—but it is a prejudice against the person of the prisoner, 
springing from his attack on the jurors’ integrity, and which em- 
bitters his feelings, so far as to prevent him from doing the priso- 
ner justice. Such a prejudice cannot with any kind of consistency 
or reason, be confined to the particular indictment then about to be 
tried against the prisoner. It would reach other indictments, tobe 
tried by the same panel, at the same term. Suppose that four in- 
dictments should be found against a prisoner, at one term. (This 
has happened in this Court, and it is not impossible, therefore, that 
it may again happen.) Upon each he is entitled to twenty peremp- 
tory challenges, and on the trial of three, he has used that privi- 
lege. When put upon his trial, on the fourth indictment, he can 
still challenge twenty peremptorily, and he can also set aside the 
sixty Jurors, whom he has challenged peremptorily, on the three 
indictments on which he has been tried, although they should swear 
to him, that they were wholly impartial, and though he should be 
unable to falsify their oaths, or to shew that there was the least 


suspicion against them, save what he has chosen to cast, by his 


peremptory challenge. Thus, on this fourth indictment, if the 
principle contended for be correct, instead of having twenty, he 
would have eighty, “ arbitrary, capricious” challenges. He would 
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be saying to stzty men, I do not think you honest, and though 1 
cannot, on this trial, challenge you peremptorily, or shew that in 
fact you are not impartial, yet, the law will presume that my at- 
tack upon your integrity, has made you prejudiced against me, and 
I will therefore, challenge you for cause. But when would this 
supposed prejudice end? We know its beginning, but who can 
read the human heart so well, as to lay down a time when, as a 
general rule, it shall cease. Shall we refuse, at one term, to be- 
lieve the juror on his oath, when he solemnly swears, that such 
challenge has created no prejudice on his mind against the priso- 
ner, and then, at the next term, whether six or only two months 
shall have elapsed, permit him to purge away the legal presump- 
tion, by the same oath that we denied our belief to, and the echo 
of which is still upon our ears? Could the prisoner, if he had not 
been tried again this term, have objected to this juror, for the 
same ground, at the next, or any succeeding term? If so—if this 
general prejudice against the person of the prisoner, cannot be 
limited with consistency or reason, (looking to the principle upon 
which it is founded,) either to the same case, or the same term, it 
is not hard to perceive, that in most counties it would hinder—in 
some, it would wholly prevent, the operations of justice. Iam 
perfectly aware, that the prisoner’s counsel have not sought to 
carry the principle beyond the particular case, or the same term, 
but I am equally certain, that if admitted at all, it cannot be so con- 
fined. The principle cited from Chitty’s Criminal Law, that “ the 
same person who has been challenged on the original panel, can- 
not afterwards be sworn on the tales, and if that should be done, 
a new trial will be granted,”’ cannot be made to apply to this case. 
If an individual, whom the prisoner had a right to challenge, and 
whom he had so challenged, and who was therefore set aside, 
should have been, notwithstanding, put on the Jury, at the same 
trial, it would have, indeed, been denying to him, one of his “ ar- 
bitrary capricious” challenges. It would be putting a man on the 
Jury, whom the prisoner, in the exercise of his legal right, had 
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peremptorily put aside ; but the features of the case are considera- 
bly changed, when on a second trial, he seeks to set the juror 
aside, not in the exercise of the peremptory right which the law 
allows to him, but because wishing to use his twelve “ capricious” 
challenges against others, he strives to thrust away the juror, on 
an alleged legal presumption, rebutted by the individual. 

It was to meet these general prejudices, growing out of antece- 
dent circumstances, or from undefined dislike on the part of the 
prisoner, that the law, in its mercy, has given to him a certain 
number of arbitrary and capricious challenges. He did upon this 
trial, put aside twelve men, who called on God to witness their 
declarations, that they were impartial, against which solemn as- 
sertion no proof was offered, and he has therefore had his twelve 
arbitrary and capricious challenges. I am assured, that on this 
point, no injustice has been done to him—no right withheld from 


him. 


It is ordered, that this opinion be entered on the minutes, and 
that all the affidavits appertaining to this motion, be filed as of re- 
cord, in the office of the Clerk of this Court. 


The motion is denied. 


Berrien & Law, L. S. D’Lyon, and M. H. M’Attuister, for 
Prisoner—Joun E. Warp, Solicitor General, and Jonn MILLEN, 


contra. 
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Tue State vs. James ALLEN. 


Indictment, privately stealing in a dwelling house. Verdict, 
Guilty on both counts of Indictment. Motionin arrest 
of judgment, and for new trial. 


Causes of arrest of judgment are confined to objections, which arise upon the face of the record 


itself, and the Court must be governed by that alone, in determining them. 


It seems, that if an existing indictment be altered by the prosecuting officer, and submitted, 
thus changed to the Grand Jury, who, again, return “ True Bill” thereon, such informality 
will not destroy the second indictment, even though Nol. Pros. be subsequently entered on 
the minutes, in reference to the first indictment. 


Evidence must be given, on an indictment for Larcency, that the thing stolen is of some value. 


But it is not necessary, that the subject matter of the Larcency should be of value to third per- 
sons, if valuable to the owner. 


Where the indictment alleged, that the notes stolen, were ‘notes of the Georgia Rail Road and 
Banking Company,” and the owner proved, that he received them from such Banking Com- 
pany, held, in the absence of all proof to the contrary, that this was sufficient proof of their 


genuineness, to support the allegation. 


By ROBERT M. CHARLTON, Judge. 


THE motion in arrest of judgment, in this case, is based upon two 
grounds :—Ist. That the indictment on which the prisoner has 
been convicted of the alleged offence, has been quashed. 2d. 
That the indictment is defective, because there is no return of 
‘‘true bill,” endorsed thereon by the Grand Jury. 


Causes of arrest of judgment, being confined to objections which 
arise upon the face of the record itself, I have made an attentive 
examination of the records and proceedings of the Court, in refer- 
ence to this prisoner. On the 23d February, 1837, a true bill was 
found against him, for the offence of privately stealing, in a dwel- 


ling-house. On the 27th February, a second bill was found by 


the Grand Jury against him, for the same offence, and a third bill for 
simple larceny. The bills were entered on the criminal docket, 
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in the order in which they were found. On the same day, the 
Solicitor General moved, that a Nol. Pros. should be entered on 
the first indictment found against prisoner, and the minutes of the 
Court bear recorded upon them an entry of Nol. Pros. The crim- 
inal docket has opposite to the entry of the indictment first found, 
to wit, the indictment of 23d February, the words “ Nolle Prose- 
gui” entered. By an examination of the indictment of 27th Feb- 
ruary, I find no entry of nol. pros., but on the contrary, the plea ot 
the prisoner, and the verdict of conviction on the same day—and 
on the 28th February, a nol. pros. appears to have been entered 
on the indictment for simple larceny. There is nothing, there- 
fore, either on the indictment, or any part of the record, which 
imports that the proceedings were inconsistent or repugnant, and 
which would make the sentence appear irregular hereafter. The 
prisoner’s counsel supposes, that the indictments of the 23d and 
27th February, were in truth the same; and that the Solicitor Gen- 
eral changed the word * note” to “bill,” wherever it occurred in 
the indictment of the 23d—and submitted that indictment, thus 
changed, on the 27th Feb. to the Grand Jury, by whom it was 
again returned as a true bill, and he offers as a truth of this asser- 
tion, the fact, that the indictment of 23d February is not produced 
with the entry of nol. pros. He contends, therefore, that the en- 
try of nol. pros. which the Solicitor General moved should be 
made on the indictment of 23d Feb. and which the minutes of the 
Court disclose was made, was in truth a nol. pros. on the indict- 
ment of 27th February—it being the same paper, and that the 
prisoner was convicted on an indictment which had no existence. 
Whatever correctness there may be in the assertion of prisoner’s 
counsel, it is not borne out by the record, by which alone I must 
be governed. The indictment on which prisoner was convicted, 
has upon it, in the hand-writing of the Foreman of the Grand Jury, 
the words * True Bill, G. B. Lamar, Foreman, Feb. 27, 1837.’ 
However informal it may be in the prosecuting officer, to take an 
existing indictment, and to make a material change in it, and to 
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present it to the Grand Jury, thus changed, for a second action, 
and however such change may affect the first indictment, I do not 






see how it could destroy the second indictment, or how I can de- 






termine, that a nol. pros. intended to be endorsed on one indict- 






ment, and declared by the proceedings to have been so entered, 






shall operate to discharge another indictment, not appearing by the 






record to be in any manner connected with it. I cannot even tell 






whether the subject matter of the larceny was the same in both in- 






dictments. I certainly am not bound to presume it. I must, there- 






fore, dismiss both these grounds, as they are not sustained by the 





records of the Court. 










The grounds in relation to the motion for a new trial, are, Ist. 
That the verdict is contrary to evidence, because there was no proof 
that the bank bills, which were the subject matter of the alleged 
offence, were genuine. 2d. That the verdict is contrary to law, 
because the bank bills, which were the subject matter of the al- 
leged offence, were not proven to be the bank bills of the respect- 








ive banks, as the indictment avers. 






There is no principle of law better settled, than that in larceny, 
evidence must be given, that the thing stolen is of some value. 






Hence, it has been determined, that on an indictment for stealing 






a bank note, it must be proved to have been genuine. (State vs. 
Tillery, 1 Nott & McCord 9.) That decision was perfectly cor- 
rect, with reference to the case then under consideration ; but the 








circumstances of the present case are very different. The prose- 





cutor here, swore that he received the fifty dollar bills, which 






formed a part of the subject matter of the larceny, from the bank, 






whose bills they purported to be. Unless we can presume that a 






bank would be guilty of the absurdity of issuing counterfeit notes 





of its own corporation, we have good evidence that they were 
genuine. But if they were not, I am not prepared to say, that the 
rule Jaid down in Nott & McCord, ought to be a universal one. 
Stealing a counterfeit bill, is certainly not larceny, as a general 
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rule, because the thing stolen must be of some value. But it is 
not necessary that the subject matter of the larceny should be of 
value to third persons, if valuable to the owner. ‘The prosecutor 
having received these bills from the bank, whose notes they pur-+ 
ported to be, upon every principle of law, could have made such 
corporation pay specie for them, whether genuine or not, and they 
were, therefore, of the same value to him. A somewhat analogous 
principle may be found decided in Ranson’s case, (Russ. & Ry. 
232. 2 Leach 1090. Roscoe’s Crim. Ev. 512.) 


And in reference to the second ground, I observe, that the bills 
exhibited in evidence, and which were admitted by prisoner, to 
have been taken from him, did correspond with the averment in 
the indictment; and the fact that they were issued by the bank, 
whose bills they purported to be, and therefore, in the absence of 
all proof to the contrary, presumed to be genuine, seems to me to 
have sufficiently proved the allegation, that they were bills of that 
bank. Craven’s case, (in Russ. & Ry. 14) in which it was deter- 
mined, that where a bank note was described, as being signed by 
A. Hooper, some evidence must be given of the signature being by 
him, is not a case in point. There was no allegation here, that 
the notes were signed by any one, but merely, that they were notes 
of the Georgia Rail Road and Banking Company, and that, I think, 


was sufficiently proved. 


All this argument, of course, proceeds upon the supposition, that 
the bills which Stewart lost, were the same found upon the person 
of the prisoner. The want of identity is not urged in the notice 
given to the Solicitor General, for a new trial, but it was insisted 
on in the argument of such motion. The point of identity was 
commented on by me, to the Jury, upon the trial, the evidence and 
the law explained to them, and the facts left exclusively for them 
todetermine. By their verdict, they have declared, that the iden- 
tity of the bills was sufficiently ascertained. Though such evi- 
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dence was not of a positive character, yet there was strong circum- 
stantial evidence to shew that prisoner was the felon, and I do-not 
feel disposed to disturb a verdict, with which I eannot say I am 
dissatisfied. 


A case strikingly analogous, in some of its facts, may be found 
in 1 Nott & McCord 91, (State vs. Casados)—and the Court there 
refused the motion—as all Courts ought to do, when acting in the 


exercise of a sound discretion, and with no doubt of the justice of 
the verdict. 


Motion denied. 


ALEXANDER DryspDa.e, for Prisoner—Joun E. Warp, Solici- 
tor General, contra. 
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Zara Powers, comPt’r. vs. THomas HEERY, DEF’T. 


In Equity. 
Ar injunction may issue to restrain trespass, where irreparable injury would follow its denial ; 
as where defendant is inselvent. 


But t¢ seems, that it will not be granted, where the title is in dispute. 


And where the answer set forth, that there was an actual adverse possession by defendant, at 
the time of the purchase of the"land by complainant, the injunction was refused. 


By ROBERT M. CHARLTON, Judge. 


THE bill in this cause alleges, that complainant, on the 30th Au- 
gust, 1834, purchased from Charles M. Goolsby, a certain tract 
of land, containing 500 acres, situate in the county ef Bryan, and 
State of Georgia: that said tract is entirely worthless and value- 
less, save on account of the timber and wood growing thereon: 
that Thomas Heery, the defendant, who owns, or pretends to 
own land, in the neighborhood of complainant’s tract, has en- 
tered upon such land of complainant, (not in the occupancy of 
any one,) and has cut a great quantity of timber, among which 
are forty cords of fire-wood, amounting in value to $160, and has 
carried off and converted the same to his own use, and has re- 
fused to restore the same, and continues to trespass upon such 
land, and te cut and carry away the timber thereon, and has de- 
elared his intention to take all the timber from said land: that 
the said Thomas Heery is insolvent, having taken the benefit of 
the “‘ Honest Debtors’ Act,” at the last term of the Superior 
Court of Chatham County, and is entirely irresponsible, to make 
good any waste he has committed, or may hereafter commit. 
The bill then prays for an injunction, account, and general relief. 


Although the practice of granting injunctions, in eases of tres- 
pass, is an innovation upon the ancient rule, yet looking to the 
principle, apart from all] authority, I can see nothing in justice or 
equity, which would forbid the exercise of such power. Todeny 
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it, where irreparable injury and damage would be the consequence 
of refusal, would seem to me to be unwarranted, by the principles 
upon which the system of Equity is founded. The decisions of 
late years furnish numerous instances, where the writ has been 
granted to restrain trespass, where irreparable injury would follow 
its denial. (Hanson vs. Gardiner, 7 Ves. 304. Earl Cowper vs. 
Baker, 17 Ves. 127. Crockford vs. Alerander, 15 Ves. 138. Shu- 
brick vs. Guerard, 2 Dess. Rep. 616. Livingston vs. Livingston, 
6 John. Ch. Rep. 497.) So it will be granted to prevent a multi- 
plicity of suits. (6 John. C. Rep. 497; and see Jerome vs. Ross, 
7 John. C. Rep. 330, et. seg.) Looking to the bill alone, I should 
have been inclined to award this injunction. The complainant has 
there made out a very strong case. He alleges that the defendant 
is wholly insolvent, and unable to respond to the damages which 
may be recovered against him, in a Court of law. The case of 
trespass, committed by a pauper, is one of those put by Mr. Chitty, 
in his great work on Practice, (1 Vol. 722, 3,) in which injunction 


ought to issue. 


But I must refuse this injunction, upon the facts disclosed in the 
answer. The defendant denies, under oath, that he has ever com- 
mitted any trespass, or waste, upon any land of complainant, in 
the county of Bryan. He swears, that for a considerable time past, 
he has been engaged in cutting wood, upon two tracts of land, in 
Bryan county, to which he deduces a regular chain of title, com- 
mencing anterior to the right or grant of Goolsby, (the vendor of 
complainant, and who claims under a grant, issued by the State of 
Georgia, in July, 1832.) He states, that he, defendant, has claimed 
and held these tracts, in right of his children, under the titles which 
he deduces, and that under such claim and right, he has been in 
actual possession, ever since the 28th November, 1831, when the 
title was made to his children, by A. D’ Lyon ; and that at the time 
of the alleged sale by Goolsby to complainant, the said Goolsby 
was out of possession of said tract, and that there was then an ad- 


verse possession. If all this is true, (and for the present, I must 
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assume it to be so,) the defendant has removed all claim, which 
the complainant could have to the intervention of the strong arm 
of this Court. Very few cases can be found, where an injunction 
has been granted in trespass, when the title was in dispute. Lord 
Eldon had never known of such a case; (Norway vs. Rowe, 19 
Ves. 146;) and Chancellor Kent, in Storm vs. Mann, (4 John. C. 
Rep. 21,) refused the injunction, in consequence of the same diffi- 
culty. No reasons are assigned for granting the injunction, in 
Shubrick vs. Guerard, (2 Des. Ch. Rep. 619,) and that cause stands 
unsupported, by previous or subsequent decisions. And most cer- 
tainly, no case can be shewn, where such writ has issued in tres- 
pass, when the defendant has shown, by his answer, that the com- 
plainant has neither a legal nor equitable title, and where, if the 
statements of the answer are true, both complainant, and his vendor, 
have been brought within the penalties of the statute of mainte- 
nance, and the principles of the common law, applicable thereto. 
A purchaser of land, claiming under one, who was out of posses- 
sion himself, might expect but little favor from a Court, either of 
Law or equity, when asking it against a person, who had been in 
actual adverse possession, at the time of the sale. The complain- 
ant’s counsel has felt the pressure of the answer, and has attempted 
to obviate it, by the suggestion, that it is not specific, that it does 
not furnish the boundaries of the land, thus claimed by defendant, 
and that the Court cannot ascertain, therefore, if it is the same 
locus in quo the trespass was committed, as alleged by complain- 
ant. That argument may be briefly answered, by the remark, that 
if it is the same land, the defendant has “answered the complain- 
ant out of Court,’ and if it is not the same land, then as defend- 
ant has sworn, that he has committed no trespass upon any land in 
Bryan county, owned by complainant, he has sworn away all the 
Equity of the bill, 


Injunction refused. 


M’AtuisTER & HENry, forcomplainant—L.S. D’Lyon, contra. 
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Rosert HaBersuam, apm’or D. BLakeE, comPL't. vs. Farisn 


CARTER, ET. AL. DEF’TS. 
In Equity. 


The Act of December 16th, 1811, in reference to injunctions, applies to all pereons, in whatever 
capacity they apply for the writ. An Executor or Administrator cannot obtain the injunc- 
tion, without giving bond and paying costs as required by such statute. 


By ROBERT M. CHARLTON, Judge. 


AN application for injunction was made to me, at the last term of 
this Court, by the complainant in the above cause, and although 
I suggested to his counsel at the time, the doubt which I had, 
whether it ought to be granted, without costs being paid and se- 
curity given for eventual condemnation money, in terms of our 
statute, yet, as the danger was pressing, and a great difference 
of opinion existed at the bar, as to the true construction of that 
statute, I thought proper to let the writ issue until further order, 
leaving it to the defendants’ counsel to argue the point, on a mo- 
tion to dissolve the injunction. That motionjwas made at the 
close of the last term, by Mr. Millen, counsel for Benjamin F. 
Petton, one of the defendants, and without touching the equity of 
the bill, he insisted, that under our statute and rule of Court, 
‘no injunction shall be sanctioned or granted by any Judge o¢ 
the Superior Courts of this State, until the party requiring the 
same, shall have previously given to the party against whom such 
injunction is to operate, by application to the Clerk of the Supe- 
rior Court for the purpose, a bond, with good and ample secu- 
rity for the eventual condemnation money, together with all fu- 
ture costs; which said bond shall be lodged in said Clerk’s of. 
fice, subject to the order of the Court; and have paid all costs 
which may have accrued in the case, the subject of the injunc- 
tion.” Neither of these requisites having been complied with, 
he contended that the injunction could not be sustained. Mr. 
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Berrien, of counsel for complainant, denied that an administra- 
tor was within the spirit of the statute referred to. (Prince’s 
Dig. 223-4.) He affirmed, that great injustice and hardship 
would result from a strict adherence to the letter of the law, 
and illustrated his argument by a reference to the facts of this 
case, and the situation of the complainant as the representative 
of an insolvent estate, to shew, that he was entirely remediless 
without the intervention of the strong arm of this Court, and he 


urged, that to require the administrator of an insolvent estate, to 
give bond toa creditor thereof, for ‘* the eventual condemnation 


money,” and costs, would be to deny the writ of injunction, 
since no one, with a proper regard to his own interests, would 


enter into such a stipulation. 


Arguments of inconvenience are only entitled to weight with a 
Court, in new or doubtful cases. If the letter of the law is clear, 
and there is nothing to shew, that such letter is at variance with 
the reason and spirit, a Judge is bound to adhere to the letter. 
With the hardship, the inconvenience, the unreasonableness of the 
law, he has nothing todo. Where there is no ambiguity in the 
law, ‘‘ibi nulla expositio contra verba expressa fienda est :’?’— 
‘‘ When I find the words of a statute perfectly clear, I shall ad- 
here to the words.” Per Denman, Ch. J. in 4 Neville & Man- 
ning 426. “The English Judges have frequently observed,” says 
Chancellor Kent, (1 Vol. Com. 467, note (d.) 3d edit.) ‘in answer 
to the remark, that the Legislature meant so and so—that they in 
that case have not so expressed themselves, and therefore the 
maxim applied, quod voluit non dizit.” (See also Rez vs. Stoke 
Damerel, 7 Barn. & Cress. 569. Rezrvs. Ramsgate, 6 B. & C. 
712. The King vs. Skone, 6 East. 518.) “Our decision,” said 
Lord Tenterden, in Rez vs. Barham, (8 B. & C. 104,) “ may, per- 
haps, in this particular case, operate to defeat the object of the 
statute; but it is better to abide by this consequence, than to put 
upon it a construction not warranted by the words of the Act, in 
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order to give effect to what we may suppose to be the intention of 
the Legislature.” (And see Notley vs. Buck, 8B. & C. 164.) “It 
is much safer to adopt what they have actually said, than to sup- 
pose what they meant to say.”” (Ashurst, J. in Jones vs. Smart, 
1 Term Rep. 51.) 


There can be no doubt that the letter of this law includes all per- 
sons, whether seeking to protect their own rights, or those of oth- 
ers, to whom they stand in a fiduciary character. The statute de- 
clares that ** no injunction shall be granted,” without security be- 
ing first given for eventual condemnation money and payment of 
costs, and the 7th equity rule of Court requires, that the Clerk’s 
certificate of payment of costs and security being given, as required 
by law, shall be annexed, when a bill praying an injunction is pre- 
sented to the Judge, for his sanction. Whatever doubt may exist 
as to the intention of the Legislature, in reference to injunctions, 
where there could be no eventual condemnation money, I sce none 
when the object of the injunction prayed for, is to restrain a plain- 
tiff from proceeding at law. They have said, in such case, em- 
phatically, and without making any exception, that “ no injunction 
shall be granted or sanctioned,” until bond has been given for such 
eventual condemnation money, and costs have been paid. The 
mischief which the Legislature sought to avoid, was the facility 
with which men might be delayed from prosecuting their legal 
rights, by the intervention of a Court of Equity ; the remedy provi- 
ded was, to require that injunction should not issue, a party should 
not be hindered, unless he were secured in the eventual condemna- 
tion money, if he should prove ultimately, to be in the right. The 
counsel for the defendants, in this case, has argued, that an execu- 
tor, administrator, &c. may commit as much injury as if he was 
acting in his own right, and that he is, therefore, as much within 
the mischief and the remedy as any other person; and there is force 
in the argument. And in the case of Pelot, et. al., pl’ffs. in ex’on. 
vs. Marwell, et. al., trustees and ex’ors. cl’ts., decided by Judge 
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Andrews, at Chatham Superior Court, January term, 1837, where 
a motion for a new trial was made, on the ground that damages had 
been awarded under our statute, for a frivolous appeal, against the 
claimants, who acted in a representative capacity,.the Court re- 
fused to sustain the motion, alleging that such a claimant might 
endamage the plaintiffas much as any other person, and that if 
the statute of the State had meant to except executors, &c. it 
would have said so. ‘‘ He that would except himself from the op- 
eration of a law, must shew the law that excepts him,” was the 


language of the Judge. 


That this adherence to the plain and positive terms of the statute, 
may o¢casionally work hardship and injustice, is no argument with 
me. No human law can be framed, that will not sometimes have 
that effect. The great object of a law-giver, is to provide a rule, 
that will do most good and least harm. And I think that I have 
given sufficient authority to show, that a Judge is bound to enforce 
a law when it is clear, without reference to the inconveniencies 
that may result from it. And it is alike useless to contend, that an 
injunction will never be granted to an administrator, unless a suffi- 
cient cause be shewn, and therefore, that a Judge will take care 
that it is not made an instrument of oppression, nor suffer a party 
to be restrained, unless he ought so to be. The same argument 
will apply to an individual asking for this writ in his own right, 
and yet the law has declared in substance, that however strong 
may be the case presented, though injustice will inevitably result 
from its refusal, though the most gross and palpable fraud has been, 
(and will continue to be,) committed, the writ shall not issue, until 
security has been given for the eventual condemnation money, and 
costs have been paid. I will mention two cases occurring under 
this law, quite as hard as the present. Ware died indebted to 
some orphans, and they filed their bill in Richmond Superior 
Court, alleging that the deceased had been their guardian, and had 
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died indebted to them as such; that their claim, according to the 
law of Georgia, was of superior dignity to any other—that the 
other creditors of deceased, were proceeding with their cases to 
judgment, and prayed an injunction to restrain them, but they of- 
fered no security, and insisted that the statute did not embrace their 
case ; but Judge William Schley, (the present Governor of Geor- 
gia,) after “full consideration, refused the injunction, unless secu- 
rity should be given, believing that the law was imperative, and 
left no ground for doubt.”” Soin the case of Read, et. al. vs. Dews, 
Sheriff, et. al. in Chatham Superior Court,* where the complainants 
claimed to be preferred to the individual creditors of intestate, be- 
cause they had a lien on the specific property, and also a prefer- 
ence over all other creditors, by virtue of the Act of Georgia of 
1799, entitled an Act for the better security and protection of or- 
phans, and their estates, although Judge Law doubted, whether the 
statute requiring security before injunction could be granted, em- 
braced cases where there was no condemnation money, yet re- 
quired the security in the case before him. The argument of in- 
convenience and hardship, if proper to be addressed to a Judge in 
answer to the positive provisions of a statute, might have been lis- 
tened to with as much patience in either of the cases just cited, as 
in the cause now before me, and yet such arguments were urged 


in vain. 


When this motion was made to me, at the close of the Jast term, 
I thought that it was one of those matters, which would authorise 
me in soliciting the advice of all the Judges ot the Superior Courts 
of the State of Georgia. It seemed to me, that the true construc- 
tion of an Act passed in 1811, and in a matter of daily occurrence 
and of great importance, ought not still to be verata questio, and 
that the present occasion offered an opportunity of settling it 
throughout the State. Without having much doubt on it myself, 





* Supra, p. 356.—( Ed.) 
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i was determined to adhere to the opinion of a majority of the 
Judges of the State, in order that a certain rule might be establish- 
ed, where hitherto so much uncertainty had prevailed. In the 
answers which I have received to my communications, several cases 
have been mentioned in which the point has been determined. 
Judge Cobb, whilst Judge of the Oakmulgee Circuit, decided in 
the case of Beaty’s Ez’ors vs. Beaty’s Creditors, on solemn ar- 
gument, that the Executor had the right to file an injunction with- 
out bond and security. Judge Crawford (Wm. H.) made similar 
decisions in the Northern circuit in Cheves’ Evx’or vs. his creditors, 
in Taliaferro county, and Heard’s Ex’ors vs. his creditors, in El- 
bert county; and it is mentioned upon the authority of the Hon. 
Charles J. McDonald, formerly Judge of the Flint circuit, that 
the point was similarly settled there, ‘* by analogy to the statute 
allowing appeals to Executors, &c. without security.” Judge 
Polhill, the present Judge of the Oakmulgee circuit, who furnishes 
me with these cases, says, that he should feel himself bound by 
these adjudications, and would grant the injunction for the protec- 
tion of representatives and estates, without bond. Judge Harris 
of the Western circuit, is of opinion, that a fair construction of the 
statute, would allow an injunction tu issue, without the formality of 
the bond as mentioned in the statute, ‘in cases of administrators, 
guardians, or where the party applying for the injunction, has en- 
tered an appeal previously, and given the necessary security.” 
He says, that where security has been given faithfully to apply the 
funds as in case of administrator’s bonds, the object of the statute 
is answered, but that the writ ought not to issue at the instance of 
an executor or trustee, where no security had been given faith- 
fully to execute the trust. Judge Andrews of the Northern cir- 
cuit, adverts to the same distinction between executors and admin- 
istrators, and though he does not give a decided opinion, yet says» 
that he feels ‘* well satisfied, that neither an executor nor adminis- 
trator should give a bond for the whole debt of their decedent, 
when for the want of assets, they may be condemned to pay a part 
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only; neither the spirit nor literal construction of the statute re- 
quires it.’ I am neither desirous, nor willing to array myself 
against the authority of these cases or opinions, but I may be per- 
mitted to remark, that the distinction between executors and ad- 
ministratois has not been observed in practice, since all the cases 
adduced, in which injunction has issued without bond in favor of a 
representative of an estate, are instances in which it has so issued 
at the prayer of an executor, and although it is true, that the bond 
given by an administrator affords some security to the ereditor of 
an estate, yet, the argument whieh is deduced from this faet, while 
it professes to be founded, on the supposed intention of the law 
giver, yet leaves unprotected a multitude of cases of equal hard- 
ship and inconvenience, where the spirit of the law, as contended 
for, ought equally to be observed. I can scarcely believe, that 
when the Legislature declared, that no injunction should issue 
without bond to the party for the eventual condemnation money, 
they meant, that an administrator’s bond payable to the Register 
of Probates for the county, with a very different condition, should 
be considered as a compliance with the law; and if they did not 
so mean, and we are now making the exception to suit the hard- 
ship of the case, we are legislating judicially, and substituting the 
*‘ crooked cord of discretion for the golden metwand of the law.” 
And in reference to the case decided in the Flint circuit ‘ upon the 
analogy to the statute allowing appeals to executors, &c. without 
security,” I remark, that this doctrine of analogy ought not to be 
carried too far; that the statutes are not in pari materia, and are 
not therefore to be taken together. The statute in relation to ap- 
peals was passed in 1799, in reference to a proceeding at common 
law, and after directing, that all persons so appealing should pay 
all costs and give security for eventual condemnation money, adds, 
‘except executors and administrators, who shall not be liable to 
give such security.” The law under discussion was enacted in 
1811, in reference to the equity proceeding of injunction, and does 


not except administrators and executors, &c. Even in the case 
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of statutes in pari materia, when the Legislature are found some- 
times inserting, and sometimes omitting a clause, it is to be pre- 
sumed, that their attention has been drawn to the point, and that 
the omission is designed. (Moser vs. Newman, 6 Bingham 561.) 


I have stated the cases and opinions adverse to the construction 
my own mind would give to the statute. I proceed to motion 
those in support of my views. Judge Shly, of the Middle cir- 
cuit, says, ‘‘My opinion upon the law is this; that in all cases 
where an injunction is prayed, and the object is to stay a proceed- 
ing at law, the party must give the security in terms of the statute, 
but when an injunction is prayed to stay waste, &c. the Court will 
be governed as is usual in such cases in equity. The Legislature 
in passing the Act, having failed to exempt executors and adminis- 
trators, will it not be judicial legislation for the Court to make the 
exception, the words of the statute being plain and imperative on 
the Judge.” Judge Warner, of the Coweta circuit, says, “at the 
Convention of Judges in May, 1833, the question was submitted 
by Mr. Cone, of Greene county, and argued at some length, in fa- 
vour of granting an injunction at the instance of an administrator, 
without security, inasmuch as he had already given security. My 
impression was at that time, in favor of granting the injunction, but 
the other Judges advised the Judge of the Oakmulgee circuit to 
refuse his sanction, without security, being of opinion, that the 
statute of 16th December, 1811, was imperative, in which opinion, 
from a careful examination of that statute, I now would yield my 
assent.” Judge Iverson, of the Chattahoochee circuit, writes, 
‘my opinion of the subject is this, that as the law requiring bond 
and security is general, in cases of injunction, and the law except- 
ing administrators, executors, &c. from giving security in cases of 
appeal, is an exception toa general rule, it cannot be applied to any 
other case, than such as is embraced specifically in the statute ma- 
king the exception. Iam of opinion, that the usual bond and se- 
eurity ought to be required.” Iam sure that I shall be pardoned 
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by my much respected brothers for having given their opinions to 
the public, and for the commentaries which I have made upon them, 
I repeat, that I should have decided this point in accordance with 
the opinion of a majority of the Judges of the State. I should 
have been content to have announced, that the question was settled 
by a majority of the highest branch of the Judiciary department, 
without offering to disturb it, by adding my own feeble. opinion, 
adverse to such decision. But the scales being even, I was com- 
pelled to throw my own weak judgment in the balance, and in do- 
ing so, I felt bound in justice to myself, and through respect to 
those from whom I differ, to state the reasons which operated in 
my mind, and compelled me to dissent from them. I could not 
discharge this duty properly, without commenting upon their rea- 
sons, and I felt more strongly the necessity of doing this, from the 
knowledge of the weight of authority which their names and opin- 
ions would carry with them. I have used these opinions for ano- 
ther object ; to shew the different reasons urged for that construc- 
tion of the statute, which would allow the injunction to issue with- 
out bond, and the various exceptions taken—to give a practical 
illustration of the difficulties of reasoning away the plain letter of 
a positive statute, and the danger and uncertainty of such a course; 
and lastly, that I might advert to the expression used by Lord El- 
lenborough, C. J., (in Rex vs. Inhabitants of Leek Wootton, 16 
East. 122,) that ‘when there are conflicting decisions upon the 
construction of a statute, the Court must refer to that which is and 
ought to be the source of such decision, that is, the words of the 


statute itself.”’ 


It is worthy of remark, that the opinion expressed by the con- 
vention of Judges in 1833, upon this identical point, was made up 
with the knowledge of the decisions of Judges Cobb, Crawford, 
and in the Flint Circuit—that it is the last judicial construction 
given to this statute—that it was pronounced after the point had 
been argued before the Judges, and that it may be considered as 
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having been unanimously expressed, the only dissenting Judge 
then, having since, upon a careful examination of the statute, 
“yielded his assent.” Upon the authority of that opinion, and 
the advice given to me by Judges Shly, Warner and Iverson, (in 
whose views of the question, I fully concur,) and in obedience to 
the plain and unambiguous letter of the statute, not variant, so far 
as I can ascertain it, from its spiritand reason, I must dissolve this 


injunction, and it is accordingly dissolved. 


N. B.—After this injunction was dissolved, I received the reply 
of the Hon. Angus M. D. King, the present Judge of the Flint 
circuit, an extract from which I subjoin. He says, “ the only case 
where this question has been decided within my hearing or know- 
ledge, was in the case of Pridley vs. the Ex’ors of Blackshear, a 
case that some years ago, excited a good deal of interest in the Supe- 
rior Court of Twiggs county: there a demurrer was sustained to 
an injunction obtained by the executors, because the security was 
not given as in other cases.” He adds, that, he gives this case 
from hearsay, and that he has heard it objected to more than once. 
“This brings me,” (he proceeds to observe,) ‘* to what I have my- 
self looked upon as the line of distinction to be observed, in grant- 
ing injunctions with or without security, which is, that if the case 
against which the injunction is sought, goes to charge the estate 
merely for any cause, arising in the life time of the testator or in- 
testate, then, I think, that there can be no question but that they 
are entitled to all the benefits of a full defence or prosecution, 
without incurring any increase of personal liability ; but on the 
other hand, where the proceeding assumes the shape of an action 
against the executor or administrator in his individual or person- 
al, rather than in his representative character, I think the security 
ought to be required, although in the bill or declaration they may 
be named and set forth as the representatives of an estate, or of a 


person or persons deceased.” 


I have also received the answer of the Hon. A. A. Morgan, 
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Judge of the Southern circuit. He writes, that ‘‘some time in 
1824, Judge Harris, the presiding Judge of this circuit, in the case 
of the Ex’or of Jonathan B. Bacon vs. Thomas F. Bacon, decid- 
ed, that executors, administrators, &c. were not exempt from the 
operation and requirements of the statute, and construed the Act 
strictly. At the subsequent session of the Legislature, an attempt 
was made to alter the law in this regard, but the bill having such 
alteration in contemplation was lost. I am of opinion, and should 
so decide, if the case were to come before me, that the requisitions 
of this statute must be complied with, and I should be unwilling 
to exempt executors, administrators and guardians as not being 
included within the spirit of the law.” 


The fact, that the Legislature with their notice specially called 
to the inconvenience, &c. had refused to exempt executors, ad- 
ministrators, &c. from the operation of the statute, would have 
had great influence on my mind in determining this question. I 
am happy to find in the letter of Judge Morgan a corroboration,of 


my views. 
I have added these opinions, for the benefit of the profession. 


BERRIEN & Law, for complainants—Joun MILLEN, contra. 
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Attachment. 


If no time be fixed by a statute for it to go into operation, it takes effect from its dute. 


Where an attachment was directed to the ‘Sheriff of the county of Chatham,” instead of, “ to 
all and singular the Sheriffs and Constables of this State,” held, that it might be amended, it 
having been addressed to one of the individuals entrusted by law with its execution, and there 
being something, therefore, to amend by. 


All the statutes relating to attachments, being in pari materia, must be taken together. 


By ROBERT M. CHARLTON, Judge. 


A MOTION has been made to dismiss this attachment, upon the 
ground, that it is directed “to the Sheriff of Chatham County,” 
instead of * to all and singular, the Sheriffs and Constables of this 
State,” which is the form prescribed by the Act of 29th Dee. 
1836. The motion has been submitted without argument, accom- 
panied, however, with the remark of the Counsel for the attach- 
ing creditor, that the attachment has been properly issued, under 
the provisions of the law regulating attachments, in force anterior 
to the Act of 29th Dec. 1836, and that by reference to the date 
of this process, it will be perceived, that they could have had no 
knowledge of the existence of the latter Act, at the time this 


proceeding was taken out. 


The rule of law is now well settled in the United States, that a 
statute, when duly made, takes effect from its date, when no time 
is fixed by the Act itself for it to go into operation. (Matthews vs. 
Zane, 7 Wheaton 104. Brig Ann, 1 Gallison 62.) Chancellor 
Kent says, (1 vol. Com. 458, 3d edit.) that this rule is deemed to 
be fixed beyond the power of judicial control], and no time is al- 
lowed for the publication of the law before it operates, when the 
statute itself gives no time. This rule does operate with great hard- 
ship, in some cases, but it is an improvement upon the old English 
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principle, which carried back the operation of an Act, by relation, 
to the first day of the session in which the statute was passed, and 
which might be weeks or months before it was introduced into 
Parliament. (4 Inst. 25.) This doctrine of relation, sometimes 
had the effect of making an Act murder, which could not have been 
so without such reJation. (King vs. Thurston, 1 Lev. Rep. 91.) 
The cases of the Attorney General vs. Panter, (6 Bro. P. C. 
553,) and Latless vs. Holmes, (4 Term Rep. 660,) are instances of 
great hardship, but the Court considered themselves bound by the 
rule, and it continued to be acted upon until the statute of 33 Geo. 
III. ch. 13, declared, that statutes should take effect only from the 
time they receive the royal assent. 


Our Legislature have done much to guard against the rigor of the 
rule. Before the passage of this Act, a joint resolution was con- 
eurred in, and approved of by the Governor, (Resolutions of House 


of Representatives, Pamphlet Acts, of 1836, p. 33,) requiring the 


Executive to have published, in such of the public Gazettes of this 
State, as he might select, ‘all Acts of the present Legislature, that 
may be of a public or general character.”” Such requisition, I be- 
lieve, has been complied with. 


I must declare this Jaw to have taken effect, on the day it was 
assented to by the Governor, viz: on the 29th December, 1836; 
and as this writ was issued after that time, it must be governed 
by it. 


I have examined this attachment, to see if it could not be amen- 
ded. The modern rule of practice in England, draws a distinction 
between a deviation from a form enjoined by a statute, and one 
prescribed by a rule of Court. The Courts are much less strict, 
in reference to amendments in the latter, than in the former ; but 
though they have shewn a strong disinclination to allow an amend- 
ment of irregularities, contravening the forms prescribed by the 
uniformity of process Act, (2 Wm. IV. c. 39,) yet even there, when 
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the statute of Limitations would otherwise bar the remedy, they 
have interfered. (Horton vs. Borough of Stamford, 2 Dowl. 96. 
See 3 Chitty’s General Practice, 54, 5, 173, 4, 234, 5.) I do not 
consider myself bound by the authority of the recent English cases, 
because the distinction I have adverted to, has been established by 
the Judges, from a desire to compel the observance of the direc- 
tions in the uniformity of process Act. (2 Wm. IV. c. 39.) The 
Courts in England do not doubt their power to permit amendments, 
in all cases, where there is any thing to amend by, and I feel my- 
self authorised to allow it in this process. Throughout our statute 
book, the great desire of our Legislature isshewn, to do away with 
the stern principles of the ancient law, and to allow amendments of 
form, not affecting the real merits of the cause, and I confess, that 
in this matter, I much prefer the modern doctrine. I do not like 
to stand super antiquas vias, when by doing so, I would sacrifice 
the principles of justice to the worn out technicalities, of a by-gone 
age. Whenever, therefoie, an amendment can be made without 
violating any established principle; when the proceeding, though 
defective, still has something to amend by ; whenever I feel that I 
have a discretion in the matter, I will always take pleasure in per- 


mitting the error to be corrected. 


In all frankness, however, I would remark, that notwithstanding 
this inclination of my mind, I had at first some difficulty in permit- 
ting the amendment in this case. This difficulty proceeded from 
a principle of law, and a provision of another statute, which I will 
now refer to. The attachment law, of 18th Feb. 1799, (Prince’s 
Dig. 18, 19,) after prescribing the manner in which attachments 
shall issue and be returned, declares, ‘that all attachments issued 
and returned, in any other manner than is herein before directed, 
shall be, and the same are declared, to be null and void.” The 
principle of law to which I have last adverted, is, that all statutes 
in pari materia, are to be taken together, as if they-were one law. 
The Act of 29th December, 1836, repeals only such laws, or parts 
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of laws, as militate with that Act; the section, therefore, of the sta- 
tute of 18th February, 1799, above referred to, is still of force, so 
far as to make all attachments not issued and returned, in the man- 
ner prescribed by that Act, as amended by the Act of 1836, null 
and void. However, after the most careful examination of both 
Acts, I am satisfied, that the words “all attachments issued and re- 
turned in any other manner, than is herein before directed,” do not 
refer to that portion of the general section, or division, which re- 
quires the attachment to be directed to, and served by, the Sheriff 
of the county where the property may be found, or his deputy, or 
any constable, and I think, by reference to the context, and to the 
spirit of the law, that it will be apparent to any one, that this clause 
refers to the formalities of bond, affidavit, attestation by the Ma- 
gistrate granting, mode and time of return, or at least, that it was 
not intended by the Legislature, that any little deviation in the di- 
rection, should make the whole proceedings null and void, provi- 
ded, that it was still directed to the proper officer. As an attach- 
ment was an extraordinary remedy, there was great reason in re- 
quiring, that the debt should be sworn to, previous to granting the 
writ, that the applicant should give bond and security, to indemnify 
the individuals, whose property, (without notice to himself,) was 
to be levied on, and that the attachment should be attested by the 
Magistrate granting the writ, in order that it might be certified to 
all persons, that these formalities of bond and affidavit had been 
complied with: and that the Sheriff should so conduct his proceed- 
ing, by advertising the writ, at the proper place, and returning it 
into Court, at the proper time, so that notice might be brought 
home to the friends of the absent debtor; but such reason ceases 
to operate, when it is applied to an error in the direction, which 
could not at all prejudice the rights or interests of defendant. 


I think, therefore, that an error in the direction, will not make 
the whole proceedings null and void, provided that it be such an 
error as leaves something to amend by. The writ must unques- 
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tionably be directed to the proper officer, or it will be inoperative. 
If it had been directed to the Governor of Georgia, for instance, it 
would not be operative and could not be amended ; but in this 
case it is directed to the Sheriff of the county of Chatham, the of- 
ficer of this court, one of the individuals to whom the present law 
declares it must be directed, and the most proper officer to execute 
the writ in the county of Chatham, where alone it was intended to 
be enforced. The object of the Act of 1836, in changing the law, 
and requiring all attachments to be directed to all and singular 
the Sheriff and Constables of the state, instead of ‘‘ the Sheriff 
of the county where the property may be found, his deputy or any 
Constable,’”’ is very apparent, from the subsequent parts of the 
same section. It is ordered so “that an original attachment and 
copy shall issue, if the plaintiff shall desire, for any other county 
or counties, besides the one in which the first original attachment 
shall be issued.” I have adverted to this difficulty, that it might 


not seem to have escaped my attention. 


It is ordered, that the attachment be amended so as to conform 
to the Act of 1836, and that a term be given to the defendants. 


Witiam H. Stixes, for motion—M1L_Len & Ko.tock, contra, 
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Henry Roser, NEXT FRIEND OF NEGRO WOMAN ANTOINETTE, 
AND HER TWO CHILDREN, AND NEGRO MAN JACK, Vs. 
Paut Martow anv Beat Epwarps, Ex’ors 
oF JoHN DuaceErR, JR., DEC’D. 


Petition for Certiorart. Bill for Injunction. 


A Certiorari may issue to bring up a decision of the Court of Ordinary, notwithstanding, that 
by the law of Georgia, an appeal is given from the same tribunal to the Superior Court. 


The petitioner for Certiorari must either be a party to the record, or one who has a direct and 
immediate interest in it, or is privy thereto. 


The writ of Certiorari issues as well at common law, as by statute. It is a Constitutional writ. 
The Judiciary Act of 1799, so far as it relates to Certiorari is an affirmative statute without 
a negative, express or implied. The mode prescribed by it is accwmulative ; at all events, 
so far as relates to the proceedings of other Courts than the “ InrEri1or Court.?? 


It is not necessary, that exceptions should be taken in the Court below, in order to bring up a 
decision of a Court of Ordinary. 
Construction of the laws of Georgia concerning manumission. 


A will which directs the executor to apply to the Legislature for the manumission of certain 
slaves, and if that cannot be accomplished, in that manner, that they should be sent out of the 
State, to where it can be done, is not illegal and does not controvene the policy of our statutes. 


By ROBERT M. CHARLTON, Judge. 


THE application for certiorari in this case, sets forth, that John 
Dugger, jr. deceased, a short time before his death, made his 
last will and testament, containing, (amongst others) a clause in 
the words following. ‘It is my will and desire, should it please 
God to remove meat this time, that my negro woman Antoinette, 
and her two children, together with my negro man Jack, should 
be emancipated and set free, if that can be done in any manner, 
either by the Legislature or otherwise, and if it cannot be ac- 
complished, then I direct my executors, herein after named, to 
send them where it can be done out of the state :”’ that said will 
was presented for probate at the March term of the Court of 
Ordinary of Effingham county, by the defendants, the executors 
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of said John Dugger, but that said court, under a “ mistaken 
apprehension of the legal effect and meaning of a certain statute 
of this state, prohibiting under certain penalties, the probate of 
instruments, having for their object the emancipation of slaves, 
and being also mistaken as to the operation of said statute upon 
the aforesaid clause in said will, determined that such clause 
was contrary to the laws of this state, and absolutely void, and 
passed an order prohibiting the Clerk of said court from record. 
ing the same.” A certiorari is therefore prayed for. 


I cannot accede to the truth of the proposition, (advanced by 
the counsel for the executors, who resist this application,) which 
denies that a certiorari can issue, to bring up a decision of the 
Court of Ordinary. It is true, that under the Constitution of our 
state, an appeal is allowed from the decision of that court to the 
Superior Court, and the Act of 1805, (Prince’s Dig. 166,) pro- 
vides, for the manner in which that appeal shall be entered: but 
the Constitution also declares, that the “‘ Superior Courts shall have 
power to correct errors in inferior judicatories by writ of certio- 
rari.” There is nothing in the Constitution or laws of our state, 
which prohibits a certiorari from being issued, because an appeal 
is given from the same tribunal to which it issues. The Judiciary 
Act of 1799 provides, both for an appeal and a writ of certiorari, 
from the Inferior Court. The nature of the two remedies is well 
understood, and one of the distinctions which has been drawn be- 
tween them, is, that an appeal can only be had when it is expressly 
given, and a certiorari always lies, unless it has been expressly 
taken away. (2 Chitty’s Gen. Prac. 374, 5.) ‘* Where any court 
is erected by statute, a certiorari lies to it.” (1 Lord Raym’d. 
469. Groenvelt vs. Burwell, S. C. 1 Salk, 144.) 


This point has been determined by one of my predecessors in 
the case of McCaskill vs. McCaskill, (T. U. P. Chariton’s Rep. 
151,) and the language used, is, “ the party has now his election 
either to apply for a certiorari upon the basis of error, or to ap- 
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peal. The judgment of this court upon the first must be error or 
no error, upon the latter, an affirmance or reversal of the inferior 


judicatory.” 


Nor do I consider the objection, that the applicant was not a 
party in the court below, an insuperable bar to his present appli- 
cation. I think, that the proper rule is, that the petitioner for 
certiorari must either be a party to the record, or one who has a 
direct and immediate interest in it, or is privy thereto. The rights 
and interests of heirs, devisees, executors and administrators are 
recognized, as well as those of the original parties. (See Bath 
Bridge and Turnpike Company vs. Magoun, et. als. 8 Green- 
leaf 292 citing Porter vs. Rumery. 10 Massachusetis Rep. 
64. Shirley vs. Lunenburgh, 11 Massachusetts Rep. 379. 
Grant vs. Chamberlain, 4 Massachusetts, 611. Haines vs. 
Corlis, ib. 659. Glover vs. Heath, 3 Massachusetts Rep. 252. 


Ruffin, J. (in delivering the opinion of the Superior Court of North 
Carolina, in the case of Perry vs. Perry, 1, N. C. Term Rep. 
184,) says, ‘‘I think it may be laid down as a safe rule, that any 


person affected in interest by erparte proceedings in an inferior 
court, shall have, upon a proper case, a certiorari. Their rights 
shall not be concluded by an exparte transaction.” When I re- 
member, that the real parties in interest in this application, were 
unable to guard themselves from this decision of the Court of Or- 
dinary, and that those who should have protected their rights, are 
now warring against them, and that upon the determination of this 
question depends their right to freedom, I think that I ought not to 
limit the application of the above rule. I am of opinion, therefore, 
that they have a sufficient interest in the proceedings, to allow 
them, by their prochein ami, to maintain this writ. . 


Nor do I now think that the objection, that no exceptions were 
taken in the Court below, is fatal to the present application. A 
Certiorari is an original writ. (Fitzherbert’s Natura Brevium, 
554, A.) It issues at common law, as well as by statute. “ Where 
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any Court is erected by statute, a certiorari lies to it.” Commis- 
sioners of Sewers refused to obey a certiorari, but they were all 
committed, “and yet the statute does not give authority to this 
Court, to grant a certiorari, but it is by the common law that this 
Court will examine if other Courts exceed their jurisdiction.” (Per 
Holt, C. J. in Groenvelt vs. Burwell, 1 Lord Ray’d. 469. S.C. 
1 Salk. 144, and see Rex vs. Inhabitants of Glamorganshire, 1 
Lord Ray’d. 580. (A common law certioraré is mentioned in 12 
Wendell, 262.) It is also a constitutional writ. (See Const. of 
Georgia, art. III, see. 1.) The writ of certiorari being therefore, a 
constitutional and common law writ, and one which always lies, un- 
less expressly taken away, (2 Chitty’s Gen. Prac. 374, 5,) the ques- 
tion arises, how is it affected by the Judiciary Act of 1799. (Prin- 
ce’s Dig. 218.) That Act seems to me, (so far as it relates to this pro- 
ceeding,) to be an afirmative statute ; it has no negative, express or 
implied, and the rule is, that a statute made in the affirmative, with- 
out any negative, express or implied, does not take away the com- 
mon law. (2Inst.200. 1Inst.111. Harg. and But.: Co. Litt. 
115, in notis. Dwarris on Statutes, 637: IX. Law Library edit. 
p. 8.) The party may waive his benefit, by such affirmative sta- 
tute, and take his remedy by the common law. (Bro. Parl. PI. 70. 
1 Rep. 64. Cro. Eliz. 104. Dwarris on Statutes, 638: IX. Law 
Library edit. p. 9.) And see the rule further exemplified, in refe- 
rence to this very subject of certiorari, in Bacon’s Ab: title Cer- 


tiorari, (D.) 


Is it necessary that exceptions should be taken at common law? 
The decision in ex parte Simpson, (decided by Judge Thomas U, 
P. Charlton, at Chambers, of Chatham Superior Court, July, 
1821,*) declares, that a certiorari may issue without such excep- 
tions having been taken, unless in cases of certiorari to the ‘ In- 
ferior Court,” which, the Judge who decided that case, thought 





* Supra, p. 111.—(Ed.) 
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was alone referred to by the statute. On application for certiorari, 
to any other Court, than the “ Inferior Court,” the Judge says, 
‘a petition stating in extenso, the errors of the inferior judicatory, 


and verified by the applicant,”’ will be sufficient to obtain the writ. 
The case of Low, Taylor & Co. vs. Samuel Goldsmith, (deter- 
mined by Judge Law, at Chambers of Chatham Superior Court, in 
1829,*) was an application for certiorari, to the ** Inferior Court,” 
and the exceptions, which were signed by the Justices of said Court, 
after it had adjourned, and which were presented to the Judge of 
the Superior Court, in support of this application, were contra- 
dicted by a statement, signed by the same Justices, and presented 
by the opposite party. That decision must be read, in reference 
to the case presented, and seems to have been dismissed, as much 
from the contrary statements of the Justices, as from the want of 
exceptions taken at the proper time. The party had attempted to 
bring up the matter, by the statutory proceeding, without comply- 
ing with its provisions. There was a denial, too, by the individu- 
als composing the Court, of the facts presented by the applicant, 
and the Judge, in his discretion, **upon the great irregularity of 
the proceeding-,” refused the rule. The question, whether the 
applicant could not have procured the constitutional certiorari, (as 
contradistinguished from the judicial,) was not presented, and at all 
events, this was an application for certiorari, to the “Inferior 
Court.” The present application steers clear of all the difficulties 
suggestel in that decision. There are no conflicting statements of 
facts. The object is, to bring up a written document, which will 
speak for itself, in order that it may receive a judicial construction, 
and it is to be directed to a Court, not proceeding according to the 
course of the common law. The New-York decisions, referred 
to by Judge Law, are founded upon the statute of that State, which 
is a copy of the statute of Westm. 2. Without desiring to over- 
turn the decisions of any of my predecessors, (for all of whom I 





* Supra, p. 288.—( Ed.) 
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feel respect, and for one of them, veneration and affection,) I may 
place this decision upon the distinction taken in ex parte Simpson, 
between the constitutional and judicial writ of certiorari—the lat- 
ter of which is there declared to be alone applicable to the “INFERI- 
or Court;” and as the application in this case, seeks to bring up the 
decision of the Court of Ordinary—a tribunal not proceeding ac- 
cording to the course of the common law, and not being identified 
with the “Inferior Court,” and having a Clerk appointed in a differ- 
ent manner, (although the Court itself consists of the same individu- 
als, who preside over the common law tribunal, denominated par 
excellence, the “* Inferior Court,”) I may, without disrespect, de- 
clare, that on such an application, to remove the decisions of such a 
tribunal, the provisions of the judiciary Act of 1799 either have no 
applicability, or are accumulative to the remedy and mode existing 
anterior to its enactment. 

Having got clear of the forms, let us look to the merits. I do 


not acquiesce in the decision of the Hon. the Court of Ordinary, 


in causing the whole of the clause relating to these slaves, to be 


expunged from the will. It is a cardinal rule, in the construction 


of wills, that the interpretation should be favorable, and as near the 
mind and intent of the party, as the rules of law willadmit. So it is, 
that if the words will bear two senses, one agreeable to, and another 
against law, that sense shall be prefered, which is m st : greeable 
thereto. Taking these rules for our guides, we might make this 
will perfectly legal and operative, in regard to these slaves, by ex- 
punging the words “either,” and ‘or otherwise,” (and it is only 
the illegal part, that ought not to be recorded,) and then it will 
read thus: “It is my will and desire, should it please God to re- 
move me at this time, that my negro woman Antoinette, and her 
two children, together with my negro man Jack, should be eman- 
cipated, and set free, if that can be done in any manner by the Le- 
gislature, and if it cannot be accomplished, then I direct my exe- 
eutors hereinafter named, to send them where it can be done, out 
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of the State.” Is there any thing illegal in this? Would such a 
will come in conflict with the policy of our statutes on the subject? 
John Dugger might, in his lifetime have applied to the Legisla- 
ture, to manumit these slaves, without incurring any penalty, and 
may he not ask his legal representative, to make the same applica- 
tion after his death? And at all events, if the rights of creditors 
do not intervene, (and the executors have not shewn such rights to 
exist,) an individual has, assuredly, the power, to send his slaves 
out of the State, for any purpose, although he might not be per- 
mitted to bring them back. Can he not ask, by his last will and 
testament, that this should be done by those to whom he has en- 
trusted his property, and who are sworn to obey his injunctions? 


The intent of the statutes is expressed in the preamble to the 
Act of December 19th, 1818, (Prince’s Dig. 465.) The object of 
the statutes relating to manumission, was, to prevent a horde of 
free persons of color, from ravaging the morals, and corrupting 
the feelings of our slaves. Experience had taught our Legislators, 
that such a class, lazy, mischievous and corrapt, without any mas- 
ter to urge them to exertion, and scarcely any motive to make it, 
was an extremely dangerous example to our naturally indolent 
slaves. They therefore declared, that such a class should not be 
increased by manumission, (save by consent of the Legislature,) or 


by the admission of such persons from other States to reside there- 


in.* The Legislature is then the proper tribunal, (if E may use 


that term,) to determine whether the case presented is one in 
which none of these dangers exist, one, for which reason and hu- 
manity plead. To them, the executors in the discharge of one of 
the most solemn of all duties, the performance of the dying injunc- 
tions ot their friend, should make the application, and if it should 
be refused, then they should fulfil the alternative command of their 
testator, by sending these slaves out of the State. 





* Since the decision in this case, the Editor has met with the case of Jordan vs. the heirs of 
Bradley, (Dudley’s Rep. 170,) which confirms his own opinion, on this point.—(£d.) 
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I am of course to be understood, that the rights of creditors must 
be protected, and that these are superior to the claims of the appli- 
cants, but the executors have not answered the bill that has been 
filed, have not set forth any debts due by testator, which, without 
the sacrifice of these slaves, they are unable to discharge, and I am 
not therefore to presume, that any such demands exist. 


This decision has been written under the combined pressure of 
business and affliction, and in contemplation of the speedy resigna- 
tion of the office which I now hold. I would regret any errors 
contained in it, did I not know, that upon the return to this cer- 
tiorari, al] the points contained herein may be revised by my suc- 
cessor, who may thus remove the evil which my hasty act may 
have occasioned. At all events, I have erred on the safe side. [ 
can do no harm by granting this writ, save occasioning a few 
months’ delay, whilst the refusal to allow it, would cause irrepara- 


ble injury. 


I cannot close this decision without declaring, that I have not 
meant to impute any dishonorable views to the executors, in the 
course they have adopted. It would be unpardonable in me, if I 
should cast a stigma upon the reputation or character of any one, 
until I was perfectly satisfied that it was deserved. The strong 
letter of the law concerning manumission, and the heavy penalty 
attached to the attempt to execute an illegal will, may well have 
alarmed those, who are unacquainted with the legal rules of con- 
struing statutes. I will not permit myself to doubt, that the exe- 
cutors are anxious to perform the dying request of their testator, 
if it can be done, without risk to themselves, and without violating 
any law of the land. Least of all, would I be understood, to cast 
any reflection upon the intelligence of the Court of Ordinary. 
That Court, as it is well known, is composed of gentlemen, select- 
ed for their talent and integrity, by the citizens of the county. 
Though clothed with immense power, both as a Court of Ordi- 
nary, and in their common law tribunal, the “ Inferior Court,” and 














EFFINGHAM SUPERIOR COURT. 


[Roser vs. Marlow, et. al.] 


though often compelled to decide the most difficult and abstruse 
questions of law, yet, the individuals composing the Court, are not 
necessarily /awyers, and few of them have ever been bred to the 
bar. Such is our peculiar Judiciary system. An appeal is given 
to the Superior Court, by whom the errors of the inferior judicatory 
may be corrected, and it would astonish any one, who had not ob- 
served the workings of the system, to learn, how seldom that right 
of appeal is exercised, and how admirably justice is administered 
in the various counties, by the Justices of the Inferior Court, aided 
only by their own integrity and intelligence, and by those princi- 
ples of justice and reason that are innate in the breasts of honest 
and discerning men. To suppose, however, that they should never 
err, when called upon to decide technical questions, would be out- 
raging common sense. In this case, I think that they have ad- 
hered too much to the letter, without looking to the spirit and 
equity of the statute, but surely, it does not impeach their wisdom 
or their virtue, to declare, that they have erred in the interpreta- 
tion of an Act, concerning which many lawyers entertain a doubt, 
and upon which a different construction to that which I now give, 


has heretofore, I understand, been made in the county of Effing- 


ham. 


It is ordered, that the writ of certiorari do issue as prayed for, 
and that in the meantime, that all proceedings be stayed. 


Nicuotas Martow, for applicant—L. S. D’Lyon, contra. 
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JessE SANDERLIN vs. THE TRUSTEES OF THE Roman Catuo tic 


CuurcH OF SAVANNAH. 


Application for Certiorari. 


A sale of goods at auction, for the price of £10 and upwards, is within the statute of Frauds. 
By ROBERT M. CHARLTON, Judge. 


THIS application for Certiorari, was handed to me yesterday, after 
I had prepared my resignation, as Judge of this Circuit. As I 
have determined to grant the writ, without the ordinary rule nis?, 
it is proper that I should give my reasons for doing so, in a few 


words. 


It seems to me, that the only question submitted to me, is, are 
sales at auction, of goods, for the price of ten pounds sterling, and 
upwards, within the statute of frauds? I put the question in this 
shape, because, though the subject matter of the sale was a wooden 
house, or church, yet it might be removed from the freehold or 
soil, without injury to it, and one of the conditions of sale was, that 
it should be removed by the purchaser, within ten days after the 
sale. It was not a contract, therefore, for the sale of land, or any 
interest in or concerning it; if it had been, there would be less, (if 
indeed, there is any,) difficulty in the question presented. 


I think that sales of goods at auction, for the price of ten pounds 
sterling, and upwards, are within the statute of Frauds. It is true 
that Lord Mansfield, in Simon vs. Metivier, or Motivos, (1 BI. 
Rep. 599,) expressed the inclination of his ‘* present opinion,” that 
auctions, in general, were not within the statute, and Wilmot and 
Yates, J. added their doubts. If the question had been distinctly 
decided in that case, I should have been inclined to recognize its 
authority, inasmuch as the case was determined before our Revo- 


lution, and apart from this, the opinion of such men necessarily 
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carry with them great weight. But Lord Mansfeld expressly 
says, (1 Bl. 601,) * this is not necessary to be now determined, for 
if they are within it, the requisites of the statute are well complied 
with.” It is worthy of remark, that the report of this case, in 3 
Burr 1921, does not distinctly mention this point, as was observed 
by Lord Ellenborough, in Hinde vs. Whitehouse, 7 East. 568. 
And the Lord Chancellor, in Buckmaster vs. Harrop, 13 Ves. jr. 
472, says, “I agree to the case of Simon vs. Metivier, which estab- 
lishes, not as a general principle, that sales at auction are not 
within the statute, but that a memorandum in writing, by the auc- 


tioneer, is binding upon both parties.” 


So that it seems to be a matter of doubt, whether Ld. Mansfield 
and the other Judges, ever meant to deny, that these sales at auc- 
tion were within the statute. At all events, they did not intend to 
decide it, and the weight of authority is clearly the other way. 
(Hinde vs. Whitehouse, 7 East. 568. Buckmaster vs. Harrop, 13 
Ves. Jr. 456. Blagden vs. Bradbear, 12 Ves. Jr. 466.) It has 
been repeatedly held that sales of land or any interest therein, at 
auction, are within the statute. (Stansfield vs. Johnson, 1 Esp. 
101. Walker vs. Constable, 2 Esp. 659, and 1 B. & P. 306. 
Buckmaster vs. Harrop, 7 Ves. Jr. 344.) In reference to this 
point, I can see no rational distinction between the sales of lands 
and goods; the terms as to the memorandum in writing are ex- 
actly the same. (Lord Eldon, in Coles vs. Trecothick, 9 Ves. jr. 
249. Ross on Venders, 12 Law Library 14. Lord Erskine, in 
Buckmaster vs. Harrop, 13 Ves. jr. 459.) Indeed, without refer- 
ence to any authority, if we profess to be governed by the statute, 
(and it isin force in our State,) it seems impossible to escape from 
the conviction, that sales at auction are included within it. The 
language of the Act is, that “no contract for the sale of goods,” 
ve. Where the words ofa statute are ambiguous, and will bear 
two constructions, one consonant to justice, equity and reason— 
and the other contrary thereto, Judges may, (and are bound to,) 
give to them that construction, which will tend to the advantage of 





















JULY, 1837. 


{Sanderlin vs. The Trustees of the Roman Catholic Church.] 


the citizens of the State, but where the words of an Act are clear 
and we have no authority for saying, that the Legislature did not 
mean what they said, Iam not a friend to the principle, which con- 
stitutes the Judge both the maker and the expounder of the law. 
As much fraud may be committed at a sale by auction, as at any 
other, and the equity of the statute, as well as its letter, will be 
better preserved, by declaring that such auction sales are within it. 
(See the remarks of the Master of the Rolls, in Blagden vs. Brad- 
bear, 12 Ves. Jr. 471, in reference to the contradictory swearing 
in that case.) 


If I had any doubt in this matter, it would be dissipated by a 
statute of our own State. I allude to the Act of Dec. 27th, 1831, 
(Pamphlet Acts of 1831, p. 130,) which expressly declares, that no 
note or memorandum in writing, shall be necessary to charge the 
purchaser of any real or personal estate, at any sale which should 
thereafter be made at public outcry, by “any executor, adminis- 
trator, guardian, or Sheriff,”’* but that such purchaser shall be 
bound, by reason of such real or personal estate being knocked off 
to him, as the highest bidder. Ezxpressio unius est exclusio al- 
terius. It is impossible to suppose that our Legislature were ig- 
norant of the fact that there were other sales at “ public outcry” 
than those enumerated by them. The statute book of the State 
would have reminded them, that there were vendue masters ap- 
pointed under the authority of the State, with “full power and au- 
thority to set up and expose to sale by public outcry and vendue, 
all and any houses, lands, ships, goods and property whatsoever.”’ 
I think, therefore, that it is a fair conclusion, that when they de- 
clared that certain sales at public outcry should be valid without 
a memorandum in writing, they meant, that all other sales at pub- 





* As to whether Sheriff’s sales of Jand are within the statute of frauds, see Nichol vs. Rid- 
ley, 5 Yerger, 63. Hanson vs. Barnes, 5 Gill & John. 359. Simonds vs. Catlin, 2 Caines, 
61. Jackson vs. Catlin, 2 John. Rep. 248.—(Ed.) 
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lic outcry, should not be effectual, without the memorandum re- 


quired by the statute of frauds, of force in this State. 


The much agitated question whether the auctioneer is the agent 
of both parties, and may make the memorandum to bind the pur- 
chaser, does not arise in this case. There was no evidence given 
in the Court of Common Pleas and of Oyer and Terminer, that 


any memorandum had ever been made by the auctioneer or any 


one else. The question does not seem to have been asked. In 
this respect, this case somewhat resembles Buckmaster vs. Har- 
rop, (13 Ves. Jr. 473.) The Court below instructed the Jury, 
that such proof was indispensable to authorise a recovery by the 
plaintiffs, who were seeking to make defendant liable for the loss 
arising from his failure to complete the said alleged sale, the pre- 
mises having been again sold at publie outcry by the plaintiffs, at 
a reduced price. The Jury disregarded the charge of the Court 
and found a verdict for the plaintiffs,and in doing so, they assumed 
the right to determine for themselves, a question of law. It is the 
duty of Courts of justice to see that legal rights are not destroyed 


in this or any other manner. 


I think, therefore, that the applicant is entitled to his certiorari. 
I should have granted a rule nis7, and have heard argument there- 
on, if the posture of affairs would have admitted of it, but as I have 
determined to resign immediately my office, no alternative is left 
to me, bat to grant the certiorari at once, which I am authorised 
to do, if I «deem the exceptions taken to be sufficient,’ which I 
do. To have made the rule nisi returnable to the next term, 
would have been delaying the plaintiffs in the Court below, unne- 
cessarily ; and as it is uncertain when my successor will be ap- 
pointed, to have fixed a day for the argument anterior to Novem- 
ber, would have been prejudicing the defendant, inasmuch as the 
day might arrive without any appointment having been made, and 
his property would be seised under a judgment, which I do not 
think has been legally obtained. On the return to the writ itself, 
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argument may be had, and a decision deliberately made, and I am 


sure I should regret if this galloping decision should have any in- 


fluence upon the mind of the Court. 


Let certiorari issue, and in the mean time let all proceedings be 
stayed. 


L. S. D'Lyon, for applicant—N. Mar.ow, contra. 





























ACCESSORY. See Criminat Law, 15, 16. 


ADJOURNMENT. 
1. If after adjournment irregularly granted, the party appears, 
and goes to trial, it is a waiver of the irregularity. Low vs. 
Commissioners of Pilotage, . - - ° . 302 
2. It seems, that the right of adjournment may be exercised by 
any tribunal, when essential to the ends of justice. ‘ . Ibid. 


ADMINISTRATION. (See ApMINIsTRATORS AND EXEcuTORs, 
passim. 


ADMINISTRATORS AND EXECUTORS. 

1, An administrator cannot be called to account, for the alleged 
waste of his intestate, committed on an estate, whereof he was 
executor, by bill brought by a legatee or a creditor of such 
wasted estate. The legal representative of such estate, must 
bring the suit. Welman v. Armour, : E . 6 

2. A general release or receipt, in full of all demands, will not 
extend to claims held by such releasor, as executor. Wiggins 
v. Norton, ‘ A A P a - . 1b 

3.::When an estate is not competent, or barely so, to the pay- 
ment of debts, in granting administration, a creditor will be 
preferred to the next of kin. Sturges v. Tuffts, i . g 

4. Quere, if the non-resident rext of kin, who are thereby prohi- 
bited from administration, can constitute an agent for that 
purpose. ‘ : : : . . . Ibid. 

5. An heir or legatee is not entitled to take possession of any 
part of the estate of his ancestor or testator, until it be deliver- 

ed to him by the act of the legal representative, or the law. 
Albritton v. Bird, é ‘ ‘ . ° - 98 
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ADMINISTRATORS AND EXECUTORS—continveEp. 

6. A Court of Ordinary in all applications for probate or adminis- 
tration should conform te the practice of similar jurisdictions in 
England ; at all events to such an extent as to give the appel- 
late jurisdiction, a knowledge of the facts or doctrines, which 
formed the basis of the judgment of the inferior tribunal. 
Tupper v. Atwood, ‘ ° . ° ¥ . 100 

7. Quere, if the individual note of the executor of an estate, taken 
by a simple contract creditor thereof, would operate to charge 
the executor personally, and to discharge the estate from such 
debt. Habershamv. Huguenin, et. al., F ‘ . 376 

See Equity, 32, 33, 42, 52. 

Executor de son tort, passim. 
Funerat Expenses, l. 
Money, 3. 

Trusts, 1, 2, 3, 4. 


ADVERSE POSSESSION. See Eaqurry, 51. 
AFFIDAVIT OF ILLEGALITY. See Morteagag, 4. 


AGENT. See ApPEAt, 3. 
Process, l. 





AMENDMENT. 
1. A Court has the discretion to allow a writ to be amended, by 
the insertion of the name of a party, as defendant, even after 
plea of abatement filed for the want of proper parties. Coombs 
v. Isaac Low g Co., ‘ Z ‘ . 395 





See ATTACHMENT, I. 


| APPEAL. 

1, An appeal from the verdict of a petit Jury of the Inferior or 
Superior Courts to a special Jury of the Superior Court, is 
considered as a de novo investigation, and new and additional 
testimony may be admitted upon the trial of such appeal. 
Tupper v. Atwood, . = . : . 100 

2. But an appeal from the Court of Ordinary to the Superior 
Court, is an appeal from the judgment of the former tribunal, 
founded on the evidence adduced to it, and no other evidence 

should be received by the appellate jurisdiction, . . Ibid. 
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APPEAL—conTINUED. 
8. An agent in fact who had applied for letters of administration, 


in the name of his principals, a commercial-house resident and 
present, has no right to enter or prosecute an appeal from the 
judgment of the Court below, in his own name, ° - 100 
4. An appeal cannot be entered from the judgment of the Court 
founded on special verdict. Lewden y. Gribbin, ‘ « 187 
See CerTiorarl, 6. 
INTEREST, 3, 4, 5. 
JUDGMENT, 3, 4. 


APPEARANCE. See Procgss, 1, 2, 3. 


ARBITRATION. 

1. An agreement to submit the controversy to arbitration, is ar 
admission that the pleadings in the cause are perfect. Boog 

v. Bayley, ‘ ° ‘ : ; ‘ . 190 
2. A lis pendens, either in Chancery, or common Jaw, may be sub- 

mitted to arbitration by agreement, without an order of Court. Ibid. 
3. And where by the agreement entered into, the award was to be 
made a rule of Court, and judgment entered thereon, and judg- 
ment was entered without objection, all pre-requisites will be 

presumed to have been complied with, , ‘ . Ibid. 
4, When the arbitrators, meaning to follow the law, mistake it, 
it is a good ground for setting aside their award, so far as it 

is affected by that mistake. Champneys v. Wilson, - 206 
5. But if, without reference to the law, they make an equitable 
decision, it is no objection to the award, that in some point, it 

is against law. ° ° ° ° . . Ibid. 
6. Where by the termuis of submission, two persons were to be ap- 
pointed, with power, if they should disagree, to callin “a 
third,” and upon such disagreement, a third person was called 
in, and signed the award with one of the other arbitrators; 
held, that such third person was only an arbitrator, and that 
therefore there was no necessity for him to convene the other 

arbitrators to deliver to them his decision, . ° . Ibid. 


ARREST OF JUDGMENT. 
1. Causes of arrest of judgment are confined to objections, which 





arise upon the face of the record itself, and the Court must be 
governed by that alone, in determining them. State v. Allen, 518 
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ASSIGNMENT. See Equity, 3. 


ATTACHMENT. 
1. Where an attachment was directed “to the Sheriff of the 


county of Chatham,” instead of “ to all and singular the She- 
riffs and Constables of this State ;” held, that it might be 
amended, it being addressed to one of the individuals entrust- 
ed by law with its execution, and there being something there- 


fore toamend by. Smets v. T. §- J. Weathersbee, . . 587 
2. All the statutes relating to attachments, being in pari materia, 
must be taken together, ; ‘ ; 2 . Ibid. 


See Bitts or ExcuHancE AND Promisory Noress, 3. 
SHerirr, 3. 


ATTORNEY. See Equiry, 6. 
Warrant oF ATToRNEY, 1, 2. 


AUCTION. See Srar. or Fraups anp Persuries, 3. 
AWARD. See ARBITRATION, 3, 5. 
BAIL. See Criminat Law, 5,6, 27, 28, 29, 30, 31. 


BAILMENT. 
1. In an action against a bailee, the questoin of negligence, is a 


question of law for the Court to determine. Morel v. Roe, . 19 
2. But the facts from which it is, or is not inferred; must be 
found by the Jury. ‘ ‘ . : ° . Ibid. 
3. In contracts for conveying goods on freight, there is an im- 
plied undertaking by the carrier, that he has a competent 
knowledge of the navigation, and he will be liable for a loss, 
occasioned by a want of such knowledge, _.. , . Ibid. 


BANK NOTE. 
1. A party who proves the loss of a Bank note, is entitled to have 


the same established as a lost paper, by pursuing the method 
prescribed by the rule of Court, and to require payment of said 
established note from the Bank from whence it issued. Waters 


v. Bank of Georgia, et,al., . , : ‘ . 193 
2. But he will be compelled, before payment of the same, to in- 
demnify the Bank from all liability on the original note. _. Ibid. 





See ConsTiTuTIONAL Law, 3. 
Criminat Law, 40. 
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BANKS. 

1, If the capital of a Bank cannot be usefully employed in loans, 
there can be no objection to investing a portion thereof in the 
purchase of its own stock. And the Directors of the Bank 
have aright to dispose of the stock so purchased by them. 


Hartridge, et. al. v. Rockwell, et.al.y . é F . 260 
2. And onthe re-sale of such stock, the Stockholders of the 
Bank have no right to a preference in the purchase. . Ibid. 


3. The Managers or Directors of the affairs of a Corporation 
cannot be considered as Trustees, or prohibited as such, from 
the purchase of the trust property or stock, belonging to the 
Corporation. ; ‘ ; ‘ ‘ . Lbid. 
See ConsTITuTIONAL Law, 3. 
Criminat Law, 20. 


BEDDING. See Distress Wagrant, 1. 
BILLS OF CREDIT. See Constrirutionat Law, 3. 
BILL OF EXCEPTIONS. See Cerriorart, 2, 3, 4, 9. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 
1. The omission by the indorsee and holder of a note to charge 
in execution a prior indorser, (who had been surrendered by his 
bail before judgment, and discharged in consequence of such 
omission,) will not operate to discharge a subsequent indorser 
from his liability to such holder. Wakefield v. Lambert, . 18 
2. A party toa negotiable instrument may testify to facts, which 
do not prove it to have been originally void; as payment, &c. 
Wendell v. George, . P ‘ 2 a . ol 
3. J. E. W., one of the mercantile firm of J. E. W. & Co. of 
Savannah—(whose commercial house was in Liverpool,) whilst 
in the latter place, drew his individual bill in favor of the plain- 
tiffs, on his house in Savannah, who accepted the same, but 
afterwards suffered it to be protested for non-payment: held, 
that the payees of said bill were entitled to take out process of 
attachment, against the individual estate of the non-resident 
drawer, as drawer, in addition to the remedy by action against 
the firm of J. E. W. & Co. as acceptors. Richardson, et. al. 
v. White, ; ‘ P ; : F . O38 


T. & 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—conrtinvuep. 
4. The payee or indorsee of a bill of exchange, may in default of 












payment, sue all the parties to it at the same time, and an ac- 


tion against one, will not debar his remedy against the others. 
5. And such payee or indorsee may maintain his action against 
the drawer, without previously suing the acceptor. 
6. The master of a vessel consigned to G. wrote a letter by H. 
the Pilot who carried the vessel out, informing G. that the ship 
had crossed the bar in safety, and requesting G. to pay H. $35, 
the amount of pilotage due, “ and oblige your obedient, &c.” 
H. indorsed on the letter, “ Pay to L. or order.” D. a credi- 
tor of H. sued him, and garnisheed G. (as the creditor of H.) 
who returned under oath, that previously to such garnishment, 
L. had presented such letter indorsed as above, and that he 
(G.) had promised to pay the amount toL. Quere, if such 
letter was a bill of exchange, or an order in the nature of a 
chose in action. Dibble y. Gaston, . ‘ 2 
7. Held, that if considered as a bill of exchange, the indebtedness 
of G. as acceptor, created a liability to L. the then holder, and 


Ibid, 


. Ibid. 


. 444 


not to H. who had parted with his interest in it. : Ibid. 


Held, also, that if it was a chose in action, the indebtedness of G. 
was created only by his promise, and that this being made to L. 
produced a privity of contract between G. and L. only, and 


that therefore G. had never been the debtor of H. ‘ Ibid. 


BILL OF REVIVOR,. See Equiry, 13. 


BONDS. 


1. A Bank was incorporated, with the power to appoint necessa- 
ry officers, to take bonds from them, and to make all necessa- 
ry by-laws, rules and regulations. By one of the by-laws of 
such corporation it was provided, that it should be the duty of 
every other officer of the Bank, to perform such services as 
might be required of them, by the President and Cashier. In 
an action against principal and sureties, on a bond given by a 
bookkeeper of said Bank, conditioned for the faithful perform. 
ance of the duties of his office, and all other duties required of 
him in said Bank, &c. held, that the bond was taken in confor- 
mity to, and authorized by the charter. Planters Bank, v. 


Lamkin, 





29 
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BONDS—conTInvep. 
2. And where such bookkeeper, whilst in the discharge of * other 
duties in said Bank,” fraudulently took large sums of money 


therefrom ; held, that the securities on his official bond, were 

liable to the amount of their bond. ° ‘ ‘ Ibid. 
3. The failure of obligee to notify to the securities of the obligor, 

the delinquency of their principal, as soon as discovered, will 

not relieve them from their obligation. : . Ibid. 
4. In an action of debt on a penal bond, conditioned for the pay- 

ment of a lesser specified sum of money on a day certain, the 

sum mentioned in the condition, and all interest due thereon 

may be recovered, without reference to, and though it exceed 

the penalty of the bond. Mossv. Wood, . . - 42 
See INTEREST, 1, 2. 

SuHerirr, 4, 5. 


BRUNSWICK. 
1. Neither the legal nor equitable title to the vacant lands inthe 
town of Brunswick, resides in the Commissioners. If the State 
has made an improvident or mistaken grant thereof, the State 
only can take advantage of it. Commissioners of Brunswick 
v. Dart, P ‘ P , é . 497 


BURGLARY. See Criminat Law, 1, 2. 


CERTIORARI. 

1. The Constitutional writ of Certiorari is applicable to the er- 
rors of inferior jurisdictions, contra-distinguished from the “ In- 
ferior Court :’? the Judicial writ of Certiorari is alone appli- 
cable to the “ Inferior Court” as before cenit Ex 


parte Simpson, : ° - 111 
2. The necessity of exceptions and 20 ani notice, ae only 
to the judicial writ. . ‘ e ‘ ° Ibid. 


3. It seems, that if a party seek to avail himself of an error of the 

Court, so as to carry up his case by Certiorari, he must reduce 

his exceptions to writing at the time, and tender them during 

the trial. Low, Taylor & Co. v. Goldsmith, 5 . 288 
4. And where no exceptions had been tendered during the term, 
but were presented to the individuals composing the Court, 
separately, and on a succeeding day, and were thus signed by 
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CERTIORARI—continvueEp. 
them, and such exceptions were contradicted by a statement 


signed by the same Judges, the rule was refused “upon the 
great irregularity of the proceedings.” ‘ , . 288 
.- 5. Where a new jurisdiction is created by statute, proceeding ac- 
cording to the course of the common law, the Superior Court 
can cause its proceedings to be brought up, and correct its 
errors. ‘But where such newly created jurisdiction is summary, 
and does not proceed according to the common law, the Supe- 
rior Court wil], on Certiorari, confirm or quash its proceedings. 
Commissioners of Pilotage vy. John Low, et. al., ‘ . 298 
6. A Certiorari may issue to bring up a decision of the Court of 
Ordinary, notwithstanding, that by the law of Georgia, an Ap- 
peal is given from the same tribunal to the Superior Court. 
Roser v. Marlow, et. al., . = - F . 042 
7. The petitioner for Certiorari must either be a party to the 
record, or one who has a direct and immediate interest in it, or 
is privy thereto. ‘ ‘ : : : . Ibid. 
8. The writ of Certiorari issues as well at common law, as by 
statute. It is a constitutional writ. The Judiciary Act of 
1799, so far as it relates to Certiorari, is an affirmative statute, 
without a negative express or implied. The mode prescribed 
by it is accumulative; at all events, so far as relates to the pro- 
ceedings of other Courts than the “ Inferior Court,” . Ibid. 
9. It is not necessary that exceptions should be taken in the 
Court below, in order to bring up a decision of a Court of Or- 
dinary. : : ° . : ° . Ibid. 


CHALLENGE FOR CAUSE. 
1. The prisoner on being put upon his trial, challenged a juror 


peremptorily, and he was set aside. The Jury, after hearing 
the evidence, not being able to agree, were discharged by con- 
sent. The prisoner was again put upon his trial at the same 
term, and one of the jurors whom he had challenged peremp- 
torily at the former trial, being again presented to him, was 
challenged by him for cause, and the cause assigned was, that 
he had set him aside peremptorily on the former trial, and there- 
by created a prejudice on his mind. Held, that it was not a 
good challenge for cause. State v. Henley, , ‘ . 505 
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CHANCERY. See Equiry, passim. 


CHOSE IN ACTION. Sce Bixis or ExcHANGE AND Promissory 
Nores, 6, 8. 


CIRCUIT COURT, U.S. See Eauiry, 35. 


CLAIM. 
1. A claimant in a claim case, is confined to his own right, and 
cannot set up an outstanding title in a third person, to defeat 
the levy of plaintiff. Forsythv. Marbury, . . . 324 


COMMISSIONERS. See Eauiry, 6. 

COMMON AND STATUTE LAW. See Eneuanp, 1, 2. 
COMMON CARRIER. See Barzment, 3. 
CONFESSION. See Criminat Law, 29, 80. 


CONSIDERATION. See Deep, Il, 2. 
Srar. or Fraups anp Persuriss, 1, 2. 


CONSTITUTIONAL LAW. 
1. An ordinance of the City Council of Savannah, passed under 
the authority of an Act of the Legislature of Georgia, imposed 
a tax on all goods, &c. not the produce of the State, sold on 
commission by any person residing within the city : held, that 
such tax was not an impost or duty on imports, but that it was 
a legitimate exercise of the power of a State to regulate its in- 
ternal commerce. Cumming v. Mayor and Aldermen, gc. . 26 
2. The same ordinance required the city Treasurer, in default of 
any person to make his return of such sales within the time 
prescribed, to assess the value of goods sold by said defaulter, 
from the best information he could obtain, and to issue his war- 
rant of distress for the amount of such assessment ; held, that 
such arbitrary assessment was violative of private right, unau- 
thorized by the State law, and unconstitutional. : . Ibid. 
3. A Bank bill, issued by an institution taking its franchises from 
State authority, for the mere legal conveniences of a corporate 
body, is not a bill of credit, within the inhibition of the Consti- 
tution U.S. State v. Calvin, et.al. . J j . 151 
4. The States retain the power to legislate upon the subject of 
Pilotage, within their own territories and over their own citi- 
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CONSTITUTIONAL LAW—conTINvgep. 
zens, unless such legislation interfere with, or is contrary to 
an Act of Congress, passed in pursuance of the Constitution. 
Low vy. Commissioners of Pilotage, , : : . 302 
5. It seems, that the constitutionality of a legislative act cannot 
be decided on, on application for certiorari, or other summary 
way. . ° e ° : ° : . Ibid, 
6. The negligence of a Pilot, which authorizes his suspension, is 
not a “crime,” or “criminal proceeding,’’ within the meaning 
of the Constitution of the United States, or the amendments 


thereof. ; ‘ ‘ . Ibid. 


7. Neither is the proceeding against him under the Legislative 


Acts of Georgia, a “ suit at common law,” within the meaning 
of the VII Art. of the amendments of the Constitution U. 8. Ibid. 
8. The provision of the Constitution of Georgia, which directs 
that “trial by Jury as heretofore used in this State, shall re- 
main inviolate,” does not- apply to a summary jurisdiction, 
(such as the Commissioners of Pilotage) existing in Georgia, 
before the adoption of the Constitution, and recognized by con- 
temporaneous legislation, judicial exposition, and continual ac- 
quiescence. . ‘ ° ‘ . . . Ibid. 
9. If there be a doubt upon the constitutionality of the law, the 
law ought to be sustained. . . ‘ , - Ibid, 
10. A State law which impairs the obligation of a contract, made 
prior to its passage, is unconstitutional and inoperative. For- 
syth v. Marbury, ‘ : . ; . 324 
11. And it is equally so, whether the contract exists in its original 
shape, or has been merged in a judgment. . ° . Ibid. 
12. A statute of limitations to be constitutional and operative, must 
give an allowance of time in futuro, to commence the action. Ibid. 
13.. A law which prohibits a levy on a portion of the debtor’s pro- 
perty, previously subject to an existing judgment, is unconsti- 
tutional, as it impairs the obligation of a contract. . . Dbid. 
14, Inspection laws may be constitutionally applied, not only to 
the produce of the country to be exported, but to imports 
brought in for the purpose of sale within the State. Green v. 
Mayor and Aldermen of Savannah, . . ‘ . 368 
15. And therefore, an Ordinanee of the city of Savannah, made un- 
der the authority of an Act of the Legislature of Georgia, in- 
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CONSTITUTIONAL LAW—conrtinvzp. 
flicting a penalty on any person who should sell domestic 
liquors within the limits of the city, without having them 
gauged and inspected by the City Inspector, to whom a.small 
compensation was to be paid by the vendor, was held to be an 
inspection law, and constitutional, both as to the thing to be 
done and the compensation to be made, and that its penalties 
might be properly enforced against the importer of the liquors 
in the original casks, who had sold the same, without having 
them gauged, &c. . . . : - Ibid. 
- The Constitution of Georgia declares, that no bill or ordinance 
shall pass, containing any matter different from what is ex- 
pressed in the title thereof; held, that although under this 
clause so much of a statute as contains matter different from 
what is expressed in the title thereof, will be void, yet that it 
was enough if the title was descriptive generally of the pur- 
poses of the Act, and that it was not necessary that it should 
particularize the several provisions and amendments contain- 
ed in the body of the act. ‘ : . Ibid. 
17. The term “State” when used in the Constitution of the Uni- 
ted States, is confined to a member of the American Confede- 
racy. Seton v. Hanham, ‘ < . 44 
18. So much of the Act of Congress of orth March, 1804, 88 CX- 
tends the provisions of the Act of 1790, (regulating the mode 
of proving in one State the judicial proceedings, &c. in anos 
ther State,) to the Territories of the United States, so as to pre- 
scribe the mode of proof, or the effect to be given to a judg- 
ment of a Court of a Territory, in the Courts of a State, is un- 
constitutional. ° . ° . . Ibid. 
19. The States possess the right of legislating on ie subject. . Ibid. 
20. An Act of the Legislature of Georgia passed in 1834, ap- 
pointed the Mayor and Aldermen of Savannah, commissioners 
of the Jail of Chatham County, with power to appoint a Jailor. 
The custody of the Jail before the passage of this Act, was - 
vested by law in the Inferior Court and Sheriff of the County. 
The Corporation of Savannah having appointed the Jailor, D. 
the then Sheriff, who had been elected before the passage of the 
Act of 1834, refused to deliver the possession of the Jail and 
the custody of the prisoners therein, on the ground, that his 
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CONSTITUTIONAL LAW—conrinveEp. 
term of office had not expired ; that he was entitled by law to 
the possesion of the Jail during such term, as incidental to his 
office, and that the Act of 1834 was unconstitutional, so far as 
it related to him : held, (on application by the Jailor appointed 
by the Corporation, for Mandamus, to obtain possession,) that 
said Act was not the exercise of judicial power, and therefore 
did not infringe the Constitution of the State, and that it did 
not violate the Constitution of the United States, by impairing 
the obligation of a contract; and Mandamus granted. State 
v. Dews, ; . 

21. Public officers under our eens are but the naked agents 
of the body politic, and act only for its benefit. Such officers 
have no proprietary interest in their offices; and their duties, 
and rights which are the mere consequence of such duties, may 
be changed during their continuance in office, by the Legisla- 
ture, without violating that clause of the Constitution of the 
United States, which forbids the passage of a law impairing 


the obligation of a contract. ° . . . Ibid. 
22. Laws passed in the exercise of the ordinary legislative power 

of a State, are not contracts within the purview of the Consti- 

tution of the United States. . ° . Ibid. 
23. And laws which repeal or amend ne do not fall beneath 

the constitutional inhibition. ° ° ‘ . Ibid. 


See Mortaaaes, 5, 6. 


CONTEMPT OF COURT. See Jury, 1, 2 
CONTINUANCE. See Practice, 1, 2. 
CONTRACT. See Consritutionat Law, 10, 11, 21, 22, 23. 


CO-PARTNERSHIP. 

1. A creditor who has obtained judgment against one co-partner 
in his individual capacity, which judgment was anterior to the 
co-partnership, has the right to levy on the partnership effects 
and to sell his debtor’s interest therein, without reference to 
the claim of the creditors of the firm. Ex parte Stebbins and 


Mason, ; - ° 2 " 
2. Such judgment, being a lien on all the property of the debtor, 
which he had at the time of signing thereof, or which he might 
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CO-PARTNERSHIP—continvep. 
thereafter acquire, supersedes the claims of all subsequent cred- 
itors. , ‘ , ° : ‘ . Ibid. 
3. S. was a co-partner with M. under the firm of M. & S., and 
with T. under the style of S. &. T.: after the death of S., M. 
as surviving co-partner of M. & S., sued T. at common law, 
as surviving co-partner of S. & T., upon transactions which 
had been held between the two firms in the life time of S.— 
held, that such action could not be maintained. Miller vy. 
Thorn, ‘ ? , , : : . 189 
4. As a general rule, one partner cannot sue another at com- 
mon law. ; ; ; ‘ ‘ ‘ . I id, 
5. A warrant of attorney to carry on a suit, was given to L. & 
M., attorneys at law and co-partners: judgment was obtained 
thereon, and after the death of L. sci. fa. was issued against 
the bail by M. & N., who had entered into co-partnership—held, 
that the co-partnership of L. & M. was revived as to the ca- 
ses brought by them, by the co.partnership of M. & N., and 
that the latter firm had authority to prosecute such process, 
under such warrant of attorney. Nichols, et. al. v. Dennis, et. 
al., P F . ‘ ‘ ‘ 7 
6. If on the dissolution of a firm, power be given to one partner 
to collect the debts thereof, such partner may execute a power 
of attorney for self and partners, for the purpose of authorizing 
a third person to collect the same. . ‘ ; . Dbid. 
7. Upon the death of one member of a firm, the representatives 
of deceased partner, become tenants in common with the sur- 
vivor, and are entitled to an account. Shad v. Fuller, . 501 
8. But the survivor is alone responsible a/ law, for the joint debts, 
and therefore the right to the possession and disposition of the 


joint effects remains with him. ; ‘ ne . Ibid. 
9. An injunction will not be granted at the instance of represen- 


tatives of deceased partner, to restrain survivor from selling 
joint effects at public sale, where there is no charge of fraud 
insolvency, or misconduct, alleged against such survivor, and 
where there is ne proof that the account has been withheld for 
an unreasonable time. ‘ : , ; . Ibid. 


U. 3. 
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CO-PARTNERSHIP—continveEp. 


10. There can be no objection to a public sale of the joint effects, 
made after public notice, and at a proper time and place. . Ibid: 


CORPORATIONS. 


1. Private Corporations cannot be deprived of their franchises, 
but by a judicial judgment upon a quo warranto, but public Cor- 
porations, created for the purposes of city government, inay be 
controlled, and have their constitutions amended and altered by 
the legislative power. State vs. Mayor and Aldermen of Sa- 


vannah, . : ? z : P : . 250 
2. If a corporation be dissolved or surrendered, the offices under 
it share its fate. . : ; ‘ : . Ibid. 


3. A political corporation, created for the purposes of municipal 
government, is liable to the superintendance and control of the 
Legislature, which may enlarge, modify, change or restrain its 
charter. Mayor & Aldermen, &c. vs. President, dc. of Steam- 


boat Company, ; 2 ° , : . 342 
4. But the Legislature cannot divest such corporation, without its 
consent, of the property legally acquired by it. ; . Ibid, 


5. Nor can such corporation alien or grant the public proper- 
ty, for purposes different from the object of its original appro- 
priation. : ‘ . . ° ‘ . Ibid. 
6. Upon a re-organization of a corporate body, which is essen- 
tially changed thereby, in order to transfer to the new, the par- 
ticular powers of the old corporation, there must be an enabling 
clause, empowering the new corporation to act in the particu- 
lar case, or a general claim, which might embrace the particu- 
lar case. ‘ ‘ ‘ : ‘ . . Ibid. 
7. Where the legal title to the soil is in a corporation, (or the 
public,) it may maintain an action of ejectment, to recover the 
possession ofastreet. . - «+ » « » «ae 
8 But it seems, that where only the easement, and not the free- 
hold is in the public, the only remedy for a violatiou of the 
rights is by public prosecution. . ° , . Ibid. 
See Banks, 3. ’ 


COURT OF ORDINARY—See Apm’rs. anp Execurors, 6. 





APPEAL, 2. 
Certiorakl, 6, 9. 













































INDEX. 


CREDITOR—Scee ApmINnISTRATORS AND ExecuTors, 3. 
Eaquiry, 24, 44, 45, 46. 


CRIMINAL LAW. : 
1. If on an indictment for burglary, the Jury find the prisoner 
“guilty of stealing from the dwelling house,” the verdict will 
be set aside, and a new trial awarued. Stale vs. Thompson, 80 
2. An indictment for burglary will not authorize a verdict of 
“larceny, by privately stealing in the house.” The offences 
under the penal code of Georgia, ate distinct in all their pro- 
perties. Burglary must be committed in a dwelling house, and 
“larceny from the house,” in a house “other than the dwel- 
ling house.” State vs. Maloney, ; , ‘ . 84 
3. It seems that the penal code of Georgia does not abrogate all 
the criminal law of England, in force anterior to its passage, 
but leaves it as it was, with a restriction only, as to any pun- 
ishment, which may be incompatible with the nature and pur- 
poses of a penitentiary system. ‘ ‘ . Ibid: 
4. A person charged with a felony in another State, and fleeing to 
this, may, upon a principle of comity between sovereign States, 
be detained for a reasonable period, for the purpose of afford- 
ing an opportunity to the proper authority, to demand the pris- 
oner. Slate vs. Howell, b ‘ = ; 120 
5. Where a felony of a high grade was charged upon a prisoner, 
it rests in the sound discretion of the Court, whether he shall 
be admitted to bail; and where, on such a charge, the affidavits 
against him are very positive, and there are no extrinsic cir- 
cumstances in his favor, bail will be refused. 4 “ . Ibid. 
6. Where it appears upon a charge of homicide, that there are fa- 
vorable circumstances in the case, and there is a presumption, 
that the prisoner has been guilty of manslaughter only, the 
Court will exercise its discretion by admitting bail. State vs, 
Wicks, ‘ , : ; ; ° . 139 
7. The right of a prisoner under the laws of Georgia, to have a 
copy of the indictment, and a list of the witnesses who gave 
testimony before the Grand Jury, is waived by not making the 
demand before arraignment. Svate vs. Calvin, et.al., . - 142 
8. The Court, on motion of the Solicitor General, and upon rea- 
sonable notice to the prisoner, (charged with felony, or with 
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CRIMINAL LAW—continvuzp. 
a crime, which might subject him to penitentiary imprisonment 





for three years,) will permit the names of witnesses to be en- 
dorsed on the indictment, who did not give testimony before the 
Grand Jury ; and such witnesses may be examined before the 


Petit Jury. . ‘ ° , ‘ ‘ . Ibid. 
9. But without such notice, such witnesses cannot be sworn or 


examined. z x ; . Ibid. 


10. The 49th Sec. of the 6th div. of the penal code of Georgia, 
prescribes the punishment to be inflicted on a person, who shall 
falsely and fraudulently make, sign, or print, &c. any counterfeit 
note or bill of a bank, &c. The 52d Sec. declares, that if any 
person shall falsely and fraudulently pass, pay, &c. any false, 
forged, counterfeit or altered note, as aforesaid, &c. Held, that 
the latter section must be taken in connexion with the former ; 
that the term counterfeit was sufficient, without the addition of 
the words “in imitation of,” “or purporting to be’”—and that 
there was no repugnancy or inconsistency in the sections. 
State vs. Calvin, et. al., ° p 5 

11. An indictment must pursue the very words of the statute up- 


on which it is founded. ‘ ‘ . , . Ibid. 
12. But it is sufficient, if the counts taken collectively, pursue the 
words. . ‘ . Ibid. 


13. The indictment charged, that the counterfeit bill was a note, 
purporting to be a note of the P. & M. Bank of So. Ca., which 
was the name given by the charter; the tenor of the note as 
set forth, was “ The President, Directors & Co. of the P. & M. 
Bank of So. Ca.’ Held, that the addition of the words, “The 
President, Directors, & Co.” in the note, was a mere designa- 
tion of the persons composing the corporation, who made them- 
selves liable for the payment of the note, and that there was no 


variance or repugnancy between the tenor and purport. Ibid. 
14. In an indictment for forgery, it is not necessary to allege an 


intention to defraud, where the statute, upon which such indict- 
ment is founded, does not contain these terms—such intention 





is embraced in the words “falsely and fraudulently.” .  . Ibid. 
15. Where principal and accessory in a felony are jointly indict- 


ed, itis a matter of discretion with the Solicitor General, 
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CRIMINAL LAW—continvED. 
whether they shall be jointly or severally tried, particularly 
when they have joined in the general issue. . . . Ibid. 
16. An accessory jointly indicted with principal in a felony, may 
be a witness for the State, but it seems, not for the prisoner. Ib id. 
17. On an indictment founded on a statute, for the forgery of a 
benk note, it is sufficient to prove it counterfeit by prcof of any 








imperfections. It is not indispensably necessary to disprove 

the hand-writing of the payeeor President. One skilled in the 

matter, is competent to prove, by a comparisen with a genuine 

bill, that the note, the subject matter of the indictment, is a 

counterfeit. . P ° ° ° ‘ . Ibid. 
18. Presumptive evidence will be received in proof of any fact in- 

volved in a criminal prosecution. ‘ ° , . Ibid. 
19. If the evidence raises a violent presumption, that the offence 

for which the prisoner is indicted, was committed in the county 

where he is tried—it is sufficient. . . “ . Ibid. 
20. The penal code of Georgia prescribes the punishment for coun- 

terfeiting, &c. the note of any incorporated Bank, “ whose notes 

are in circulation in this State.”’ Is the word “ are” to be con- 

strued as relating only to Banks, whose bills were in circula- 

tion in this State at the time of the passage of the Act. Quere. Ibid. 
21. Penal statutes cannot have a retrospective operation. Spen- 

cer v. Negroes Amy and Thomas, ‘ ° . . 178 
22. Felony, in Georgia, is the commission of a crime, which sub- 

jects to infamous punishment. A.v.B,  . ‘ . 228 
23. Forfeiture of lands or goods, is not in Georgia, a component 

part of the punishment of felony. . ° ‘ . Ibid. 
24. Perjury is felony, under the criminal laws of Georgia. . Ibid. 
25. Perjury at common law is abrogated in Georgia. , - Ibid. 
26. To bring an offence under a statute, one of these two courses 

must be adopted : to prefix to the general conclusion, “contra- 

ry to the form of the statute in such case made and provided,” 

or, to recite the tenor and substance of the statute, upon which 

the indictment was founded. ; ° ; . Did. 
27. The Judges of the Superior Court in Georgia, have a discre- 

tionary power, (governed by the circumstances of the case,) to 

bail in all cases whatsoever. State v. Abbott, : , 244 
28; It is not a sufficient ground for bail, that the verdict of the Coro. 
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ner’s Jury does not charge the prisoner with felonious homicide, 
if the affidavits and depositions taken by Coroner and the com- 
mitting Magistrate, taken in connexion with the verdict, shew 
that a felony has been committed, or is charged. . Ibid. 
29. And where on such charge, it appears that the prisoner has 
confessed that the death was caused by him, he will not be 
bailed, unless there be the existence of some special cause to 
induce it. : ‘ ‘ ‘ . ‘ . Ibid. 
30. Though the prisoner, on his trial, is entitled to have the whole 
of his confession given in evidence, if any part is offered, yet on 
application for bail, the exculpatory circumstances stated by 
him in such confession, will not be sufficient to sustain the ap- 
plication, unless supported by other testimony, or strong intrin- 
sic presumptions of their truth. ‘ ° . Ibid. 
81. A person charged with felony, cannot make the omission of a 
public officer to prosecute at the succeeding term, a ground for 
bail, unless such omission has operated, or may operate oppres- 


sively. ° . ‘ . : ° . Ibid. 
32. The words “ex post facto laws,” are to be applied exclusively 
to criminal law. Forsyth vs. Marbury, . ‘ . 324 


33. When two distinct felonies are charged upon the prisoner in 
one indictment, the Court may, before plea, quash the indict- 
ment, or after plea, compel the prosecutor to elect, on which 
charge he will proceed. State vs. Hogan, , ; 474 

34. But this rule is to be exercised by the Court in its discretion, 
and will be enforced, when the prisoner may be confounded in 
his defence, or prejudiced in his challenges, or where the atten- 
tion of the Jury will be distracted by such joinder. , . Ibid. 

35. And it does not apply, unless the charges are actually distinct, 
and grow out of different transactions. . é . Ibid: 

36. The Court will not compel the prosecutor to elect, upon an in- 
dictment charging prisoner with larceny, and receiving stolen 
goods, gc. where it appears by the indictment, that the charges 
relate to the same transaction, modified to meet the proof. . Ibid, 

87. It seems, that if an existing indictment be altered by the pro- 
secuting officer, and submitted, thus changed to the Grand Jury, 
who again, return “ True Bill” thereon, such informality will 

not destroy the second indictment, even though Nol. Pros. be 
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CRIMINAL LAW—continvED. 
subsequently entered on the minuies, in reference to the first 
indictment. State v. Allen, . ‘ ° . . 518 
38. Evidence must be given, on an indictment for Larceny, that 
the thing stolen is of some value. . : ° . Ibid. 
39. But it is not necessary, that the subject matter of the Larceny 
should be of value to third persons, if valuable to the owner. Ibid. 
40. Where the indictment alleged, that the notes stolen, were 
“notes of the Georgia Rail Road and Banking Company,” and 
the owner proved, that he received them from such Banking 
Company; held, in the absence of all proof to the contrary, that 
this was sufficient proof of their genuineness, to support the 
allegation. . : ‘ ‘ . : . Toid. 
See CHALLENGE ror Cavss, l. 
Evipencg, I, 8. 
InsotvEnT Desrors, 5. 
New Trial, 12, 13, 14. 


DEED. 
1. If aspecific consideration be mentioned in a deed, proof of ano- 
ther consideration inconsistent with that mentioned, is not ad- 
missible. Norris v. Ham, et. al., F é . 267 
2. But under the words “divers good and sufficient cults 
tions ” any sufficient consideration may be shewn. . . Ibid, 
See Recorp, 1, 2. 


DEMURRER. See Equity, 22, 23, 25, 26, 27, 28, 48. 
DISCOVERY. See Equity, 28. 


DISTRESS WARRANT. 
1. The necessary equipments of a militia soldier, the implements 


of trade, necessary wearing apparel, and bedding for self and 
family, cannot be made liable for debt by any process, particu- 
larly a distress warrant. Hendricks v. Lewis, et.al., . . 105 


DIVISION OF CONTRACT. See Justicn’s Court, 1. 





EASEMENT. See Corporations, 8. 
Way, 1, 2. 


EJECTMENT. See Corrorarions, 7. 
Savanna, 2, 3,4, 5 
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ELECTION. 

1. The legislative Act of Georgia, authorised the Corporation of 
Savannah to elect Commissioners of Pilotage: several of the 
Commissioners were afterwards appointed by the Corporation, 
by resolution: held, that as the statute prescribed no mode of 
election, this was a good exercise of the power conferred. 
Low y. Commissioners of Pilotage, . . , - 302 


ENGLAND. 
1. The common and statute law of Great Britain, as it prevailed 
in this province on the 10th of May, 1776, has been adopted 
in Georgia. Moss v. Wood, ‘ . 42 
2. And decisions of the English Courts of Justice made after that 
date, contravening decisions made prior to that period, are 
wholly inoperative in Georgia. ‘ . Ibid, 
3. It seems, that the penal code of Georgia, ee not oe all 
the criminal law of England, in force anterior to its passage, 
but leaves it as it was, with a restriction only as to any punish- 
ment, which may be incompatible with the nature and purpo- 
ses of a Penitentiary system. State v. Maloney, . . 84 
4. Modern decisions of Courts of England, subversive of the an- 
cient common law or Statutory principles adopted in Georgia, 
are of no authority in this State. A.v. B., . . » 228 


EQUITY. 

1. The equitable powers of the Superior Courts of Georgia in 
suppressing frauds, will be exereised in aid of a mortgagor, 
seeking to be relieved from a usurious contract, notwithstand- 
ing, that the judiciary Act points out a method, by which he 
may, at common law, dispute the sum due. Winn v. Ham & 
Mara, 5 A : ‘ F a 

2. On the application for an injunction, a Chancellor may go into 
the consideratior. of the merits, as disclosed in the bill, and 
which are intrinsic and dependent upon its express allegations 


and charges. ° , , . . Ibid. 
3. Though a bond and mortgage have been canis if the bill 

alleges that such assignment was colorable, and that the as- 

signee had notice of the usury pervading the original contract, 

in the absence of a specific reputation of such allegations, the 

Court will grant an injunction. . ; ‘< . Ibid. 
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EQUITY—contInvEp. 
4. If sufficient grounds are shewn for an injunction, it may be 
granted, to restrain the proceedings of a Court of common law, 
at any stage of such proceedings. Albritton v. Bird, . - 93 
5. An injunction will not be granted, if the person seeking it, 
could by proper vigilance, have protected himself from injury, 
by the ordinary means at law. ‘ ‘ . - Ibid. 
6. Where the party has been prevented from availing himself of 
his legal defence, by the irregularity of the commissioners, no n- 
inated by himself to take testimony, or the misconduct of his at- 
torney, he will not be entitled to an injunction. , . Ibid. 
7. The references ot a bill in chancery are a part thereof. Where 
a bill in chancery, seeking an injunction, refers to another bill 
pending in same Court, in pari materia, and intimately con- 
nected with it, the Court may invoke the allegations of the lat- 
ter bill and the answer thereto, in deciding upon the prayer of 
the former. Bolton v. Flournoy, . . 125 
8. The powers of the * Superior Courts” of ‘annie as _— 
of equity, are co-extensive with those of a Court of chancery 
in England. . ° ‘ ° . ‘ . Ibid. 
9. Is a Jury required by law in a chancery case in Georgia.— 
Quere. . . . Ibid. 
10. The Judge of the Seite ieee willie as Chancellor, has the 
power to appoint a master in chancery, pro hac vice. . . Ibid. 
11. And where the title is in dispute, and facts are necessary to be 
ascertained, to determine such dispute, it will be referred to 
such master, to examine and report thereon. . . Ibid. 
12. Although the practice in Georgia is, to associate a oe Jury 
with the Judge of the Superior Court, in the determination of 
chancery causes, there is no aw which imposes the necessity 
of such association. McGowan v. Jones, et. al., . 184 
13. The practice and rule of Court, requiring that a bill of revivor 
should be filed, to make the legal representative of a deceased 
complainant, a party to the suit in chancery, may be waived by 





agreement between such representative and defendant. Boog, 


et. al. v. J. & J. Bayley, ‘ . 190 
14. And a replication will be dispensed with nes inne circum- 
stances. ° ‘ ‘ “ ‘ ‘ . Ibid. 
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EQUITY—conrTinvueEp. 
15. The death of one defendant to a suit in equity, only abates the 
proceeding quoad him. Howard v. Bank of Darien, 
16. In general, an injunction will not be granted ex parte and be- 
fore answer. Hartridge v. Rockwell, ‘ os . 260 
17. But in cases of great urgency, or where irreparable injury may 
ensue, as in waste, gc. : where the application follows quickly 
after the injury complained of, the Court will grant the injunc- 
tion without notice, or appearance, or subpeena served. . Ibid: 
18. And it will not be granted ex parte and before answer, where 
it would deprive defendant of a right, for which no redress 
could be given, and where its refusal, though productive of pos- 
sible injury to complainant, could not divest him of any right. Ibid. 
19. Relief may be granted under the general prayer of a bill, 
where it is consistent with the case made by the bill, and not 
inconsistent with the specific relief prayed. Marine ¢- Fire 
Ins. Bank v. Early § Brown, é é . 279 
20. The doctrine of the equitable lien of vendor of land for unpaid 
purchase money, recognized, where no title had passed, and the 
intention of the parties to look to the property itself, was mani- 
fest. ‘ ‘ . ‘ ° ‘ . Ibid. 
21. And where no title has passed, the lien will be preserved 
against purchasers by act of law, as assignees of a Bankrupt, 
and creditors claiming under a conveyance from vendee. __. Thid. 
22. Where a defendant answers part of a bill, such answer will 
overrule a demurrer on the record, or ore tenus, going to the 
whole bill. McDermott v. Blois, et. al., é ‘ . 281 
28. If the cause assigned on the record, for demurrer, be bad or in- 
sufficient, other cause may be assigned ore tenus. : . Ibid. 
24. A creditor at large, or one whose debt has not been carried to 
judgment, cannot call upon a Court of Equity, to afford its aid 
in setting aside conveyances, alleged to be voluntary and fraud- 
ulent, made by the supposed debtor, of his property, . . Ibid. 
25. Quere, if a bill charges combination, must a demurrer so far 
answer, as to deny the charge. ; ‘ : . Ibid. 
26. If a case is made out in which a Court of Equity gives relief, 
a demurrer cannot be sustained. Morel v. Houstoun, .  . 289 


27. Secus, where the equity of plaintiff is not stated with sufficient 
certainty. . ; ; . ‘ , - Ibid. 
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EQUITY—conrinvueEp. 

28. Where upon a bill for discovery and relief, the discovery sought 

will afford no ground for equitable relief, a demurrer to the re- 

lief, is good to the discovery also. ‘ . é . Ibid. 
29. All persons materially interested in the subject matter of the 

suit, must be made parties to a bill in equity. Footman, et. al. 

v. Executors of Pray, ‘ ° , “ . 291 
30. But this rule is to be enforced under the discretion of the Court, 

and is subject to exception and modification, according to the 

circumstances of the case. : : ‘ . . Ibid. 
31. The common exception in favor of creditors and legatees, will 

not extend, unless under special circumstances, to residuary 

legatees or distributees, all of whom must be made parties. . Ibid. 
32. Where a bill seeks discovery and relief, only against the acts 

of one of the executors of an estate, it is not necessary to 

make the other executor a party in the first instance. .  . Ibid. 
33. But it seems, that the co-executor may be made a party, du- 

ring the progress of the suit, if it shall prove to be expedient 

or necessary. ‘ ; ° ° . » Ibid. 
34. A mere witness ought not to be made a party to a suit in 

chancery. ‘ : ‘ ‘ ‘ ; . Ibid. 
35. Injunction granted, to restrain the Sheriff from paying over 

money made on sale of an estate, under executions issued by 

individual creditors thereof, where such injunction was prayed 

for by bill in the Superior Court, alleging, that complainants 

had filed a bill in the Circuit Court of the United States for 

the District of Georgia, claiming a specific lien on said estate, 

and preference over individual creditors, which claim was still 

pending and undetermined. Read, et. al. v. Dews, et. al., . 355 
36. The Judges of the Superior Court of Georgia, have the power 

in vacation, to dissolve an Injunction. Read, et. al. v. Dews, 

et. al., ; x . ‘ ‘ " . 358 
37. Under the rule of Court, which directs that all Injunctions 

shall be granted, “ until further order,” an Injunction may be 

dissolved before answer filed, on mere affidavit, denying the 

equity of the bil]. —. ° ° : ; . Ibid, 
38. And an Injunction will be dissolved on motion, when it ap- 

pears to have been improvidently granted. . ‘ . Ibid, 
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EQUITY—continvep. 
39. An injunction will be granted, if the bill shews a probable right, 
and a probable danger to such right, without the special inter- 
position of the Court. ‘ . Ibid. 
40. Where it appears, that the pitsitigta have an n established and 
legal right, which might be delayed and hindered unnecessari- 
ly, by retaining an injunction absolutely, it may be dissolved 
conditionally, and on terms which will protect both parties. . Ibid. 
41. Where a bill was filed, merely for the purpose of obtaining in- 
junction, and after it was granted, other persons really and be- 
neficially interested in the judgment at law enjoined, applied 
to be made defendants, the Court compelled the complainants 
(on pain of dissolution of the injunction if they refused,) to 
amend their bill, by making the applicants defendants and par- 
ties, without prejudice to the injunction. ' . Ibid. 
. Where the bill alleged, that complainant had ‘ida medi- 
cal services for negroes belonging to an estate, on the faith of 
such estate, and at the instance of the executor thereof, who 
had since died insolvent ; held, that in equity, such creditor had 
a right to resort to the estate, in the hands of the administrator 
de bonis non, for payment. Habersham v. Huguenin, et. al., 376 
43. An injunction may be retained under the special circumstan- 
ces of the case, though the defendant has filed his answer, 
fully denying the equity set up by the bill. Shellman, et. al. v. 
Scott, : ‘ , ? . 380 
44. A creditor is not wien to join the legatees in a suit in equi- 
ty, brought against the executor of the debtor; it is his privi- 
lege, not his duty to join them. The executor is to sustain the 
person of the testator, and to defend the estate for creditors 
and ‘legatees. Maxwell v. Maxwell, ; a - 462 
45. And the fact that the estate has been distributed, and is in 
possession of the legatees, does not vary the rule. . . Ibid. 
46. A creditor having established his claim and obtained a decree 
against the estate of his debtor, authorizing a levy upon said 


estate, in whosoever hands it might be, will not be enjoin- 


ed, at the instance of specific legatees, from proceeding against 
that portion of the estate in their hanus, on the ground that 
the testator had set apart a particular portion of his estate for 
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EQUITY—continvep. 
the payment of his debts. Creditors having superior claims 
to volunteers, cannot be embarrassed or retarded by such a pro- 
vision. . ‘ ‘ ‘ . . . Ibid. 
47. The fact that fraud has been committed, will not per se, enti- 
tle complainants to redress in a Court of Equity, if a plain and 
adequate remedy at law can be afforded them. Commissioners 
of Brunswick v. Dart, ‘ a ‘ e . 497 
48. Demurrer sustained for want of equity, where it appeared by 
complainants’ bill, that they held the senior grants to the land 
in dispute, and that the junior grants issued by the State of 
Georgia to defendants, were examinable collaterally at law, the 
State having no ¢itle to the lands thus granted, and such grants 
having issued contrary to the prohibition of a statute. . Ibid. 
49. An injunction may issue to restrain Trespass, where irrepar- 
able injury would follow its denial ; ds where defendant is in- 
solvent. Powers v. Heery, . i - A . 523 
50. But it seems, it will not be granted, where the title is in dis- 


pute. . ° . ‘ ‘ . ° . Ibid. 
51. And where the answer set forth, that there was an actual ad- 

verse possession by defendant, at the time of the purchase of 

the land by complainant, the injunction was refused. . Ibid. 
52. The Act of December 16, 1811, in reference to injunctions, 

applies to all persons, in whatever capacity, they apply for the 


writ. An executor or administrator cannot obtain the injune- 
tion, without giving bond, and paying costs, as required by such 
statute. Habersham v. Cartier, et. al., 
See Joint Denrors, 1. 
Practice, 3, 4, 5, 6. 
Surery, 1. 
Trusts, 1, 2, 3, 4. 
EQUITY OF REDEMPTION. See morreaer, 8. 
EVIDENCE. 
1. Onan Indictment for keeping a common gambling house, pre- 
sumptive evidence that the defendant is the keeper of the 
house, is gufficient to convict. State v. Worth, 


2, What a witness who is since dead, testified in a former action 
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EXECUTION. 
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between the same parties, when the same point was in issue, 
may be proved in a second action by one who heard him give 
evidence. Jackson v. Soude, . “ - 8B- 


3. But the witness must be competent to speak to an whole, and 
not to a part only of the testimony of deceased witness. . Ibid. 


4. Quere, If the second witness must be required to repeat the 
very words or the substance only of such testimony ? . Ibid. 
5. A party to a negotiable instrument may testify to facts, which 
do not prove it to have been originally void; as payment, &c. 
Wendell vy. George, . * . . ‘ . 51 
6. If the witness can neither gain nor lose by the event of the 
suit, and the verdict in the case cannot be given in evidence 
either for or against him, he is competent to testify. All other 
objections go to his credibility. ‘ ; ‘ . Ibid. 
7. Acopy of a receipt is not admissible, without proper notice 
to produce the original, or proof of its loss or destruction. Ex 
parte Simpson, ‘ : - 111 
8. Where the charter of a bank required fap certain acts sitting 
be performed, before it should be considered as incorporated— 
proof that its bills were received by the public officers of the 
State granting the charter, in payment of public debts, and that 
such bills were in general circulation in said State, held suffi- 
cient evidence on an indictment for counterfeiting its bills, that 
the conditions had been complied with, and that the bank was 
an “incorporated bank.” State v. Calvin, et. al., . . bl 
9. Presumptive evidence will be received, in proof of any fact in- 
volved in a criminal prosecution. . ° ° . Ibid. 
10. An accessory jointly indicted with principal in a felony, may 
be a witness for the State, but it seems, not for the prisoner. Ibid. 
11. If a party suffers improper evidence to be admitted without 
objecting at the time, it is a waiver of the objection. Low v. 
Commissioners of Pilotage, . ; . , . 302 
See ConstTituTionaL Law, 18. 
CriminaL Law, 17, 19, 38, 39, 40. 
New Truat, 11. 


1. Where the judgment is for damages only, an execution issued 
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for debt and damages, is illegal. The Governor v. Daniel, . 449 
See InTEREsT, 2. 
Money, 1, 2, 3. 
Morreagag, 2, 3, 4, 5, 8, 9. 
Practice, 3, 4, 5, 6. 


EXECUTORS. (See ADMINISTRATORS AND EXEcuUTORS, passim. 
EXECUTOR DE SON TORT. 


1. It seems, that where possession of goods is taken by a vendee, 
after the death of vendor, under a deed fraudulent as to credi- 
tors, the vendee is liable to the creditors of deceased vendor, as 
executor de son tort. Howland, Ward ¢ Spring v. Dews, . 383 

2. And where the vendor remained in possession of the goods af- 
ter the execution of the deed, and the vendee took possession 
the day before the death of the vendor, and whilst he was inex- 
tremis, and the Jury found, by their verdict, that such deed was 
fraudulent; held, that the vendee was chargeable to the credi- 
tors of deceased vendor, as executor de son tort. . Ibid. 

3. But it seems, in such case, that the vendee can only be charg- 
ed at the suit of creditors of vendor, and that his legal represen- 
tative has no remedy. é . Ibid. 

4. And it seems, that the vendee is not omer as executor 
de son tort, if he took possession under mistake, or without fraud. Ibid. 

5. If one takes possession of the goods of a deceased person, 
claiming to be executor, or does those acts which only an exec- 
utor can do, he may be charged as executor de son tort, though 


there be a rightful executor or administrator. ° - Ibid. 
6. So if the intermeddling be before probate, or grant of admin- 
istration to rightful representative. . ‘ . . Ivid. 


7. D, sued as executor of B, pleaded, Ist. “ Ne unques executor ; 

2ly. Outstanding debts of equal dignity with plaintiffs’.” The 
acts done by him having made him executor de son tort, and the 
Jury having therefore found the first plea against him ; held, 
that having plead a plea false within his own knowledge, he 
was liable to plaintiffs’ demand, however small the assets in 
his hands ; that he was not entitled to reduce the plaintiffs’ 
verdict against such assets, by proof of outstanding debts of 
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EXECUTOR DE SON TORT—continvep. 
equal dignity, and that the verdict of de bonis testatoris, si vel 
non, de bonis propriis, for the whole of plaintiffs’ demand, was 

proper. ‘ ° , ‘ . ° . Ibid. 


EX POST FACTO LAWS. See Criminat Law, 82. 


FARO TABLE. 
1. A house, in which a faro table is kept for the purpose of 












common gambling, is per se a nuisance, and it is not necessary 
to constitute it such, that there should be proof of frequent 
frays and disturbances committed there. State v. Doon ¢ 
2. The use of a faro table for the purpose of gambling, is not 
rendered lawful by the tax imposed on the instrument. . Ibid. 


FEES. See Saenrirr, 1, 2. 


FELONY. See Criminat Law, 4, 5, 15, 16, 22, 23, 24, 31. 
Maticiovs Prosgecurtion, l. 


FEMME COVERT. See Wi11, 1. 
FORECLOSURE. See Morteaes, 10. 
FORFEITURE. See Criminau Law, 23. 




























FORGERY. See Criminat Law, 10, 13, 14, 17. 
‘ FRAUD AND FRAUDULENT CONVEYANCES, 


See Equity, 47. 
ExEcuTor DE SON TorRT, 1, 2, 3,4. , 


InsoLvent Desrors, I, 2. 
FUGITIVE FROM JUSTICE. See Criminat Law, 4 


FUNERAL EXPENSES: 
1. Funeral expenses, reculated by the circumstances of the de. 
ceased, and the usage of the Country, constitute a lien or debt 
on the estate of the deceased, superior to all other claims. 


ne tan 0 ~~? Y + oan ” Re 
Palme S, et. al. V. Wi phe NS, ° ° ‘ ° ‘ 3,8) 





GARNISHMENT. See Brrts or ExcuHancE ann Promissory 





Norss, 6, 7,8 


GRAND JURY. Sce Parsenrments or GRAND Jury, 1 








GRANT. See Equity, 48. 
Sratute, 7. 


GUARANTEE. 

1. Where an offer of guarantee is made, accompanied with a 
request for an answer, in order to make it binding upon the in- 
dividual offering, it is necessary that he be informed by the per- 
son to whom it is offered, of his assent to such offer. Valloton 
v. Gardner, . 3 d 5 x P . 86 

2. Where no such assent is signified, and the note of the individ- 
ual for whose benefit the guarantee was offered, is taken by the 
creditor, after the debt or liability which formed the subject 
matter of the offer, has been incurred, it is a complete waiver 


of the guarantee. , ‘ ‘ ; ‘ . Ibid. 


HABEAS CORPUS. 

1. On a Habeas Corpus at commo” law, the Court (or Judge pre- 
siding on the return,) has the power to change the custody of 
an infant child, if its interests require it. In the matter of 
Mitchell, : : ° : » A . 489 

2. And this discretion is more properly to be exercised, when the 
infant is too young to make a proper election. ‘ - Ibid. 

3. The writ of habeas corpus at common law, applies as well to 
cases of illegal detention, as illegal confinement or restraint. . Ibid. 


See InranT, 1, 2. 
HEIR. See ADMINISTRATORS AND ExEcuTors, 5. 
HIGHWAY, See Way. 


HUSBAND AND WIFE. 
1. A settlement made by the husband on the wife, after marriage, 
without valuable consideration, and not executed in pursuance 
of any agreement entered into befére marriage, is a mere vol- 
untary conveyance, and void as against prior creditors of hus- 
band. Deubell vy. Fisher, Z 2 F 3 . 386 


IMPORTS. See ConstituTionat Law, 14, 15. 





IMPOST. See ConstitutTionat Law, 1. 
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INDICTMENT. See Crimrnat Law, 7, 8, 10, 11, 12, 13, 14, 17, 
26, 33, 34, 35, 36, 37, 40. 
Ma ticious Prosecution, 1,2. , 


INFANT. 

1. Where it appears, that the grandmother of an infant of tender 
years, is unable properly to maintain and educate her, the Court, 
on the application of the guardian of such infant, will direct her 
to be delivered to him, she being too young to make a proper 


election. Ex parte Ralston, ° > 
2. Where an infant is of sufficient discretion to make a free and 


unbiassed election, the Court will permit her to go where she 
pleases. : ° . . . . . Ibid. 
See Haseas Corpvs, 1, 2, 3. 
PaRENT AND CHILD, 1, 2. 


“INFERIOR COURT.” 

1. The “Inferior Court” as established by the Constitution of 
Georgia, and distinguished from other inferior judicatories or- 
dained and established by the General Assembly, has the pow- 
er to grant new trials: Ex parte Simpson, . . . lll 

2. The Constitutional writ of Certiorari is applicable to the er- 
rors of inferior jurisdictions, contradistinguished from the “ In- 
ferior Court :’”’ the Judicial writ of Certiorari, is alone applica- 
ble tothe “ Inferior Court” as before distinguished. . . Dhid. 

3. The Justices of the Inferior Court are eligible to legislative 
and military appointments, in addition to their judicial duties, 
and if so elected, and the respective duties happen to be con- 
temporaneous, may elect which to perform. Presentments of 
Grand Jury, A g : A ; . 149 

4. The Justices of the Inferior Court are not liable to the per- 
formance of militia duty. State v. Fort, ° ° . 272 


INJUNCTION. See Eaurry, 2,3, 4, 5, 6, 7,16, 17, 18, 35, 36, 37, 
38, 39, 40, 41, 43, 46, 49, 50, 51, 52. 
Co-PARTNERSHIP, 9. 


INSANITY. . 
1. Where previous insanity is shewn, the burthen of proof is 
ys . 


° 











INSANIT Y—contTinveEp. 


thrown on the party, who seeks to establish an act as done in 

a lucid interval. Griffin v. Griffin, . . ’ - 217 
2. But proof that the act done, was in itself natural and rational, 

will control evidence of habitual insanity. . ° . Ibid. 
See WI111, 2. 


INSOLVENT DEBTORS. 


1. Upon an issue formed between an insolvent debtor and his 
creditors, of “fraud or not fraud,” the Jury should find the affir- 
mative or negative of the issue. A general verdict of “ guilty” 
is improper and illegal. Ex parte Simpson, : - 11 

2. It seems, that where improper evidence has been received by 
the Justices of the Inferior Court, on the trial of an insolvent 
debtor for fraud, or where the Jury have not found a verdict 
conformable to the issue, upon the refusa! of said Justices to 
grant a new trial, a mandamus to them will be awarded. __. Ibid. 

3. Where an insolvent debtor is discharged in the manner pre- 
scribed by the laws of Georgia, the fees of confinement must 
be paid out of the debtor’s property, which he has assigned for 


the benefit of the creditors. State v. Simpson, : - 122 
4. If there is no such fund, the fees must be paid by the com- 
mitting creditor. ‘ * : ‘ ‘ . Ibid. 


5. The confinement of an insolvent debtor, convicted of fraudulent 
practices, under the insolvent laws of Georgia, is merely a con- 
tinuation of the confinement under civil process ; it is not a 
punishment inflicted for a crime. ‘ F . . Ibid. 

6. If the creditors at whose instance such debtor so convicted, is 
confined, refuse to pay his jail fees, he will be entitled to his 
discharge. . ‘ ° ‘ : ‘ . Ibid. 


INSPECTION LAWS. See Constirurionat Law, 14, 15. 


INTEREST. 

1. Where a suit was instituted on a bond given for a certain sum 
of money, and conditioned for the performance of a duty, with- 
out any stipulation as to interest, and the Jury on an issue of 
fact submitted to them, found the bond declared on, to be the 

deed of defendant, and assessed nominal damages ; held, that 
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INTEREST—contTinvED. 


interest could be awarded on such bond only in the shape of 

damages assessed by a Jury. The Governor v. Daniell, - 448 
2. Held, also, that the verdict rendered, only found the debt men- 

tioned in the bond, and as that contained no stipulation for in- 

terest, the execution, which had issued for principal, and inter- 

est from the date of the bond, was illegal. : ‘ . Ibid. 
3. The Judiciary Act of Georgia, which directs that “no interest 

shall be given on any open account, in the nature of damages,” 

does not prohibit a Special Jury,on an appeal trial, from assess- 

ing damages on the principal sum, for a frivolous appeal, though 

the action was in its inception founded on open account, if such 

Jury are satisfied, that the appeal was frivolous and intended 

for delay only. Fell v. Abbot, ° ‘ ‘ . 452 
4, And the question whether such appeal be frivolous, is exclu- 

sively for the Jury. ° , ‘ . ‘ . Ibid. 
5. Where a verdict has been rendered by a Petit Jury on an open 

account, and such verdict has been appealed from, it seems, 

that interest can only be computed on such demand, from the 

verdict of the Appeal Jury. . ° ‘ ‘ . Ibid, 
See Bonps, 4. 


JAIL. See Savannan 1. 


JAIL FEES. See Insotvent Desrors, 3, 4, 6. 


JAIL OF CHATHAM COUNTY. 


See ConsTiITuTionaL Law, 20. 
SavannaH, 1. 


JOINDER OF FELONIES. See Criminat Law, 33, 34, 35, 36. 
JOINT DEBTORS. 


1. In Equity, the payment by, orthe release and discharge of one 
joint debtor, will not operate as a discharge of the debt as to 
all, unless the intention of the parties and the justice of the 
case, require such a construction of the payment. Norris v. 
Ham, et.al., : ‘ . . ° ‘ . 267 


JUDGMENT. 





1. A creditor who had obtained judgment against one co-partner 
in his individual capacity, which judgment was anterior to the 
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JUDGMENT—continvep. 
co-partnership, has the right to levy on the partnership effects, 
and to sell his debtor’s interest therein, without reference to 
the claims of the creditors of the firm. Ea parte Stebbins ¢ 
Mason, ‘ 77 
2. Such judgment _— a —_ on all the asian of the ‘ie 


which he had at the time of the signing thereof, or which he 
might thereafter acquire, supersedes the claims of all subse- 
quent. creditors. ‘ . . Ibid. 
3. If an appeal be entered from vn cada of the Petit Jury, la- 
though it is prudent to enter up final judgment, within the four 
days after the adjournment of the Court, an omission to do so 


will not defeat the verdict, upon such appeal being set aside or 


withdrawn. Kane v. Hills, ; . 103 
4. The judgment may be filed, nunc pro tune, _— the tiene is 
set aside. P * . . Lhid. 


§. A judgment creditor who me given ciniaitiad to his debtor, 
for 1, 2, and 3 years, upon a mortgage being executed by a 
third person to secure the payment of such judgment, has a 
right to proceed on his judgment to collect the instalments as 
they become due. Norris v. Ham, et. al., . r « 267 
6. A judgment, in Georgia, constitutes a lien from its date on all 
the property of the debtor, and is constructive notice to all the 


world. Forsyth v. Marbury, ? Ps P . 324 
7. And this lien is effectual against all subsequent claims to the 
property, derived from and through the debtor. 2 . Ibid. 


8. Quere, if such lien is retained on property of debtor sold un. 
der a junior judgment, or attaches itself solely on the proceeds 
ofthe sale. . ‘ ‘ : s « Ibid. 
See ConsTitTuTionat Law, LI, 13, 


Execution, l. 
Stature, 5. 


JUDICIAL POWER. See Leaistative Power, 2. 
SUDICIARY DEPARTMENT. See Muzitia Dury, 1, 2. 


JURISDICTION. 
1. Where a new jurisdiction is created by statute, proceeding ac- 
cording to the course of the common law, the Superior Court 


Y. 3. 
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JURISDICTION—continvep. 
can cause its proceedings to be brought up, and correct its er- 
rors. But where such newly created jurisdiction is summary, 
and does not proceed according to the commom law, the Sa- 
perior Court will, on certiorari, confirm or quash its proceed- 
ings. Commissioners of Pilotage v. John Low, et. al., . 
2. Where a new jurisdiction is created by statute, without pre- 


scribing its form of proceeding, such jurisdiction may pursue 


its own forms and regulations, if not inconsistent with the laws 
of the land. : : ‘ ‘ ° ° . Lbid. 
3. But notice to a defendant, is an implied and indispensable pre- 


requisite to the exercise of jurisdiction. ; ° . Ibid. 
4. Neither consent, nor the act of one party, can confer jurisdic- 
tion. ’ : ‘ ; ; ° . Ibid. 
5. In tribunals of special and limited jurisdiction, every fact or 
thing essential to confer the jurisdiction, must in some man- 
ner appear in their proceedings. Low v. Commissioners of 
Pilotage, ‘ F ; ° ‘ ‘ . 302 
6. Tribunals of summary and extraordinary jurisdiction, are to be 
reviewed with the utmost liberality as regards regularity and 
form. ; ‘ . . : ° . Ibid. 


See Justicr’s Courts, }. 


JURY. 
1. It is a contempt of Court, if the jurors, after they have retired 
to decide on a criminal case, hold communication with persons 
other than the officers of the Court. State v. Helvenston, et.al., 48 
2. So, if one juror separates himself from his associates, and 
mingles with the community at large. ‘ . - Ibid. 
See CHALLENGE For CausE, lI. 
Eauiry, 9, 12. 


JUSTICE’S COURTS. 
}. An entire contract cannot be divided, for the purpose of main- 
taining several suits, and bringing them within the jurisdiction 
of a magistrate. Ex parte Gale, . . : - 214 


LAND. See Eeuviry, 20, 21. 
Way, 1, 2, 3, 4. 
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LARCENY. See Criminat Law, 38, 39. 


LEGATEE. See ApMINIsTRATORS AND ExecuTors, 5. 
Equity, 31, 44, 45, 46. 


LEGISLATIVE POWER. 


1. The Legislature have power to destroy all offices (except 


those held by constitutional officers,) which are made for civil 

government, and thus to put an end to the functions of the in- 

cumbents, before their term of office shall have expired. State 

v. Mayor and Aldermen of Savannah, F 4 . 250 
2. Definition of, and distinction between legislative and judicial 

power. State v. Dews, ‘ ‘ : ‘ . 397 
See Corporations, 1. 


LIEN OF VENDOR. See Eaurry, 20, 21. 
LIS PENDENS. See ArsirrarTion, 2. 
MALICIOUS PROSECUTION. 


1. An action for a malicious proseention, in cases of felony, can- 
not be maintained, without previously obtaining the order of 
the Court for a copy of the indictment. A. v. B., ; . 228 
2. An action for a malicious prosecution cannot be sustained in 
Georgia, on an indictment for perjury at common law. . Ibid, 


MANDAMUS. 


1, Ifa party on a return to an alternative mandamus, shew cause 
against the admission or restoration of a person to an office, on 
the ground of non-election, he must make a direct and issuable 
denial of the fact. State v. Mayor and Aldermen of Savan- 
nah, , ‘ ‘ ° . , . 250 
See Constitutionat Law, 20. 
InsoLVENT DEBTORS, 2. 


MANSLAUGHTER. See Criminat Law, 6, 28, 29. 
MANUMISSION. See Staves. 
MARRIAGE SETTLEMENT. See Trusts, 1, 2, 3, 4. 


MASTER IN CHANCERY. See Equrry, 10, 11. 
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MILITIA DUTY. 
1. The Justices of the Inferior Court are not liable to the per- 
formance of militia duty. Stale v. Fort, ‘ ‘ . 272 
2. And it seems, that such duty cannot be required froin the offi- 
cers of the Judiciary Department, as organized by the Consti- 
tution. ‘ . ; ‘4 * . . Ibid. 


MILITIA SOLDIER. See Distress Warrant, 1. 
MISTAKE. See Arsirrartion, 4. 


MONEY. 
1. Money may be taken in execution, if in possession of defen- 
dant. Rogers v. Bullen’s Adm’ix, . . - 196 


2. Where money is made by a Sheriff at the suit of A., who has 
a legal or equitable claim to it, the Court, on the return of the 
writ, will, on motion, direct the Sheriff to pay the money over 
to an execution against A. ° $ . . . Ibid. 
3. And when such money was made at the suit of A., as admin- 
istrator of B., the Court will direct it to be paid over to an 
execution against A, as administrator of B., where it appears 
to be the eldest judgment against the estate of B., and no in- 
terfering or conflicting claims by administration or other par- 
ties are shewn to exist. ; . . ° . Ibid. 


MORTGAGE. 

1. Any Judge of the Superior, or Justice of the Inferior Court m 
Georgia, (without reference to the residence of defendant,) may 
issue the fiat for the foreclosure of a mortgage of personal pro- 

perty. Guerard & Polhill v. Polhill, . . 237 

2. When such fiat is granted by a Judge of the init Conrt, 
the Clerk of the Superior Court of a different County and Cir. 
cuit from that in which the fiat was granted, may issue the ex- 


ecution. . ‘ ‘ ‘ . 3 . Ibid. 
3. And it seems, that the execution may be directed to all and 
singular the Sheriffs of the State. : P es . Ibid. 


4. Where one action of a statute without negative words, intro- 
duced a new mode of foreclosing a mortgage of personal pro- 
perty, and pointed out a method, by which, the mortgagor 
might dispute the sums due on the execution founded on such 
foreclosnre, and a subsequent section of the same statute, also 
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MORTGAGE—continvep. 
without negative words, allowed a defendant té make an affi- 
davit of illegality, in a/J cases where execution had issued ille- 
gally ; held, that the remedy in the latter section, was not cu- 
mulative to the former, and that it referred to executions, 
other than those mentioned in the first section. : . Ibid. 
5; It seems, that under the mode prescribed by the 18th section 
of the Judiciary Act of 1799, the mortgagor may enter into any 
defence which may entitle him to relief from the execution. . Ibid. 
6. There is nothing unconstitutional in said-section. . . Ibid. 
7. A bond was made payable at a distant day, with lawful inte- 
rest payable annually, to secure which, a mortgage was given 
with a proviso, that in default of payment of the principal sum, 
or the interest, at any time when the same should become due, 
it should be lawful to foreclose the same: held, that the mort- 
gagee had the right, from the contract of the parties, td fore- 
close the mortgage, and collect the whole debt, principal and 
interest, on the failure of the mortgagor to pay the first year’s 
interest when it became due. Shellman, et. al. v. Scott, 


8. A creditor who has obtained judgment against his debtor, and 


levied his execution upon property mortgaged to another per- 
son anterior to his judgment, and which mortgage has been 
properly recorded, can only sell the equity of redemption, of his 
debtor. Jewitt, et. al. v. McGowen, : z 3 . 391 
9. And therefore, such creditor, and not the mortgagee, is entitled 
to the proceeds of the sale under such éxecution. ‘ . Ibid. 
10. A foreclosure of a mortgage, under the statute of Georgia, does 
not vest the absolute estate in the mortgagee ; it only authori- 
ses a sale of the property, and the surplus, after payment of the 
mortgage and costs, belongs to the mortgagor. ‘ . Ibid. 
See Eaquiry, 1, 2. 
Purcuaser, 1, 


MOTION. See Practice, 3, 4, 5. 
NEGLIGENCE. See Bartment, 1. 


NEW TRIAL. 
1. The affidavits of jurors are not admissible, on the motion for 


a new trial, to impeach the verdict. Statev. Doong Dimond, 1 
Z. 3 
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NEW TRIAL—continveEp. 

2. A motion for a new trial] on the ground of surprise, will not be 
sustained, where by the exercise of proper diligence, such sur- 
prise might have been guarded against. Shefial/ v. Clay, . 7 

3. The “Inferior Court”? as established by the Constitution of 
Georgia, and distinguished from other inferior judicatories or- 
dained and established by the General Assembly, has the pow- 
er to grant new trials. Hx parte Simpson, . ‘ - a 

4, Where the Jury, acting under the charge of the Judge, base 
their verdict upon a point not in issue, a new trial will be 
granted. Crane v. Bulloch, . ° . ‘ . 318 

5. Secus, if substantial justice has been done by the verdict. . Ibid. 

6. Where substantial justice has been done by the verdict, a new 
trial will not be granted, although there may have been error. 


Forsyth v. Marbury, . ‘ . ‘ . 324 
7. If a vewdict be clearly against evidence, a new trial will be 
granted. Fell v. Abbot, . : . . - 452 


8. But where there has been conflicting testimony, and the case 
has been fairly submitted to the Jury, and it does not appear 
that any rule of law has been violated, or injustice done by the 
verdict, a new trial asked for, on the ground, that such verdict 

is against the weight of evidence, will not be granted. . bid. 

9. A new trial may be granted on terms. . ‘ . Ibid. 
10. A new trial will not be granted, to furnish an opportunity to 
“ impeach the credibility of a witness, who gave testimony on 

the trial. State v. Henley, ‘ ° ° ° . 505 
11. After verdict, when the motion for a new trial is considered, 
the Court must judge not only of the competency, but of the 

effect of evidence. ° : ° ‘ ‘ . Ibid. 
12. After conviction, the prisoner moved for a new trial, producing 
the affidavit of prosecutor, that he had sworn falsely on the 
trial, and that prisoner never stabbed him. But it appearing 
to the Court, that the prosecutor had been drinking liquor, and 
that his mind was clouded thereby, at the time such affidavit 
was administered ; that the contents of such affidavit were not 
read to him by the Magistrate, and that he was sworn thereto, 
upon his saying that he knew the contents—that said affidavit 
was made by prosecutor, with the intention of immediately 


leaving the State; that there was strong ground to believe 
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NEW TRIAL—continvep. 
that he was tampered with ; and the identity not being clearly 
proved, and his testimony given on the trial, having been con- 
firmed by two disinterested witnesses—the motion was refused. Ibid. 
13. Quere, If a new trial can be granted on the merits, in a case 
beyond a misdemeanor ? 4 é A . Ibid. 
14. But such new trial will not be granted, ‘itl the presiding 
Judge is satisfied of the correctness of the verdict. -  . Tbid, 
See Verpict, 1. 


NEXT OF KIN. See ApmtnistRators anp ExecurTors, 3, 4, 
NOL. PROS. See Criminat Law, 37; 


NOTICE. See Crrmrnat Law, 8, 9. 
EvipEncE, 7. 
JURISDICTION, 3. 
PurcaaseEr, Il, 2. 
Recorp, 2. 


NUISANCE. See Faro Taste, 1. 


OFFICES. See Constitutionat Law, 21, 
CorPoRATIONS, 2. 
LeaistaTive Power, 1. 
Manpamvs, 1. 
SraturE, 2. 
OPEN ACCOUNT. See Interest, 3, 5. 
Unxiiqurpatep Demanp, 1. 


ORDINANCES OF CITY OF SAVANNAH. See Constitutrionan 
Law, 1, 2, 15. 


PARENT AND CHILD. 
1. The father has the legal right to the custody of his children. 
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i In the matter of Mitchell, , s . 489 
2. But Courts of justice may control this right, when the safety 
or interests of the child imperiously require it. P . Ibid. 
PARTIES. 
1. The same person cannot be plaintiff and defendant in the 
same suit, at common law. Miller v. Thorn, ‘ + 180 


See AMENDMENT, 1. 
-Co-PARTNERSHIP, 3, 4. 
Equity, 29, 30, 31, 32, 33, 34, 41, 44, 45. 
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PAYMENT. 

1: A payment to a person who has no power to receive, becomes 
valid, by a subsequent ratification by the creditor. Dews v. 
Pickard, ; ° ; ‘ . 479 

2. But where the creditor does not _ the act of an individual, 
receiving money for him without authority, but merely assents 
to receive the liability of a third person, for the payment of the 
debt due by hs debtor, the latter will not be discharged, unless 
it be expressly agreed to run the risk of the solvency of the 
person who comes in aid of the debtor, and to discharge the 
latter, or unless the creditor has thereby received payment of 
his debt, or has debarred himself from recovering by laches. . Ibid. 

8. Thus, where M., without any authority from the ereditor D., 
for his own convenience, entered into an arrangethent with the 
debtor P. (his partner,) by which M. assumed the payment of 
the money due to D., but there was no agreement in relation 
to this settlement, between P. the debtor, and D. the creditor, 

' and the only evidence of assent shown on his part, was, @ 
charge made by him against M. of the amount of the due bill 
of P. in an account exhibited for the purpose of submitting all 
matters between them for arbitration, held, that these facts did 
not constitute a legal payment of the debt from P.to D.  . Ibid. 

4. Where neither debtor nor creditor has directed the applica- 
tion of the payment made, the Court is vested with the discre- 
tion to apply it, according’ to the justice of the case. . . Ibid. 


PENAL CODE OF GEORGIA. See Criminat Law, 2, 3, 7, 8,9, 10, 20. 
ENGLAND, 3. 


are See Criminat Law, 24, 25. 
' Mauicrots Prosscurion, 2. 


PERSONAL PROPERTY. See Possesston, 1. 
PurcuaseEr, 1. 
Recorp, 1. 


PILOTS AND PILOTAGE. 
1. The neglect or refusal of a Pilot to board a vessel, by which 
dainage ensues to her, may be proceeded against under the 5th 
Sec. of the Act of 1799, if the claim for damage does not ex- 
ceed $100. Commissioners of Pilotage v. John Low, et. al., 298 
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PILOTS AND PILOTAGE—conrTinvEp. 


2. And the claim, and not the measure of damages assessed by 

the Commissioners, is the test of the jurisdiction. . . Ibid. 
3. But the non-payment of the fine assessed under the 5th Sec., 

will not authorize the Commissioners to suspend the Pilot, from 

the exercise of his duties. ‘ . » . . Ibid. 
4. The 7th Sec. of the Legislative Act of 1799, directs that the 

license of a Pilot shall be revoked by the Commissioners of Pi- 

lotage, “ if he shall be found not sufficiently skilled, or shall be- 

come incapable of acting, or shal] be negligent, or misbehave 

in his duty towards the Commissioners ;” held, that the neglect 

of a Pilot, in not boarding a vessel when he ought to have done 

so, would authorize his suspension under this sections Low v. 

Commissioners of Pilotage, P : é ° . 302 
5. And it is not necessary to make the sentence of suspension 

legal, that a formal judgment should be entered up. x . Ibid. 
6. The office of a Pilot is not a public one; it is a private pro- 

fession, trade or calling. ‘ . “ ‘ . bid. 
See Constitutionat Law, 4, 6, 7, 8. 

ELEcTIoN, l. 


PLEA. See Procsss, 2, 3. 


PLEADINGS. 

1. When the proper pleadings have been dispensed with by 
agreement between the parties, they may be entered at any 
time, nunc pro tunc, for the sake of the record. Boog, et. al. 

v. J. g& J. Bayley, ‘ . A ; . 190 

See AMENDMENT, 1. 

ARBITRATION, l. 
EXECUTOR DE SON TORT, 7. 


POLITICAL CORPORATIONS. See Corporation, 3, 4, 5. 


POSSESSION. 
1. Possession of personal property, is prima facie evidence of ti- 
tle. Cumming v. Early, P - $ ‘ - 140 


POWER OF ATTORNEY. See Co-partnersuip, 6. 


. AS. 















506 INDEX. 


PRACTICE. 
1. A defendant has a right to demand the trial of the cause, un- 
less it can be continued on legal grounds, and the Court will 
not continue the cause from motives of delicacy, in opposition 
to such right. Simons vy. Sheftall, A 2 : - 90 
2. It is not a sufficient ground for continuance of a cause, that 
the presiding Judge had in another capacity, expressed an 
opinion on one of the points involved. . . . Ibid. 
3. When the process of the Court is attempted to be used op- 
pressively, and against justice, as by levying an execution af- 
ter judgment had been satisfied, the Court will grant relief 


upon motion. Watts g& Joynerv Norton,  . . 353 
4. And if it requires information of matters of fact, it will cause 
an issue to be made up for that purpose. ° . Ibid. 


5. And where the party moving, was not prepared with his proofs, 
and modified his motion by asking for a rule on the plaintiff to 
shew cause at the next term, the Court granted the motion, 


but without stay of proceedings. . ° : . Ibid. 
6. A Court of Equity, under such circumstances, is the proper 
tribunal to grant relief. ° ‘ ° . Ibid. 


See Criminat Law, 7, 8, 9. 
Eaquiry, 12, 36, 37, 38, 40, 41. 


PRESENTMENTS OF GRAND JURY. 
1. The presentment of a Grand Jury, will on motion, founded on 
sufficient reasons, be expunged from the minutes. Present. 
ments of Grand Jury, . - " . . 149 


PRINCIPAL AND ACCESSORY. See Criminat Law, 15, 16. 
PRINCIPAL AND SURETY. See Bonps, 1, 2, 3. 


PROCESS. 
1. Service of petition and process on agent of defendant, is null 
and void, under the law of Georgia. Welman v. Polhill, et. al. 235 
2. Where the service of process is null and void, appearance and 
plea to merits will not cure it. ° : : . Ibid. 
3. And objection may be taken to such process at any time. _. Ibid. 


See Practiokr, 3, 4, 5. 
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PROMISSORY NOTES. Sce ApminisTRaTORS AND ExEcurors, 7. 
Britis of ExcHancE anD Proxis- 
sory NorTEs, passim. 


PROSECUTOR. See New Teruat, 12. 
PUBLIC SALE. See Co-partnersuip, 10. 


PURCHASER. 

1. If the mortgagee of personal property fail to record his mort- 
gage, a bona fide purchaser claiming under mortgagor, without 
notice, will be entitled to retain the property. Cumming v. 
Early, : A ; , 3 2 . 140 

2. A purchaser for valuable consideration, without notice actual 
or constructive, will be protected, though he purchase from one 
who had notice. ; ‘ . : ‘ . Ibid. 


QUO WARRANTO. See Corporations, 1. 
RECEIPT. See Eyrpence, 7. 


RECORD. 
1. There was no law of Georgia in force in 1795, requiring a 
: deed of personal property tobe recorded. Morel v. Houstoun, 284 
; 2. A purchaser cannot be bound by the constructive notice afford- 
ed by the record of a deed, not required by law to be recorded. Ibid. 





REFERENCES OF A BILL. See Equrry, 7. 


RELEASE. Sce ApministRaTors AND Execurors, 2. 
Joint Desrors, 1. 


RELIEF. See Equiry, 26, 28. 


i REPLICATION. See Equrry, 14. 

3 SAVANNAH. 

4 1. The jail in the City of Savannah, must, under the legislative 
| Act of 1822, taken in connexion with prior acts and circum- 


stances, be considered as the county jail, and as such, liable to 
the control of the Legislature, and the possession of the Sheriff. 
State v. Mayor and Aldermen of Savannah, . ‘ . 250 
2. By a legislative Act passed in 1760, the town common, streets, 
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SAVANNAH—conrinveED. 


lanes, &c. in the town of Savannah, were declared to be the 
common property of the lot-holders in said town, and commis- 
sioners were appointed to carry the Act into execution. By 
an Act of 1787, a President and Wardens were directed to be 
chosen, with power to make bye-laws, assessments, and to lease 
orsell any public lots, &c. By Act of 1789, the town was styled 
the City of Savannah, and a Mayor and Aldermen were di- 
rected to be elected, and were declared to be a body politic, 
with the power of acquiring and holding property, real and 
personal, for the benefit of said City ; he/d, that by the Act of 
1760, the legal title to the town common, streets, &c. vested 
in the lot-holders or public, in their collective capacity, and as 
@ corporation sub modo, which became transferred by the Act 
of 1787, to the President and Wardens, as the legal represen- 
tative of the public, and for its benefit, and finally, by Act of 
1789, became vested in the « Mayor and Aldermen ofthe City 
of Savannah.” Mayor and Aldermen, gc. v. President, gc. of 
Steam Boat Company of Georgia, . . 


3. Held, further, that if the legal title did not pass by - Acts of 


1760 and 1787, to the public or lot-holders, as a corporation, 
sub modo, then as it could not vest in them individually, and 
there was no one capable of taking aud holding at the time of 
the grant, such grant of the town common, streets, &c. must 
be considered as a dedication to public uses, which by opera- 
tion of law, became vested in the Mayor and Aldermen of the 


City of Savannah, as soon as they were incorporated. . Ibid, 
4. Held, further, that for the purpose of sustaining the action of 


ejectment, the term “lots” used in the Act of 1787, and which 
the Wardens were authorised “to Jet, lease or rent,” might 
be construed to embrace the streets, town common, &c. so as 
to enable the corporation of Savannah to make a demise of a 


public street. . . . Ibid. 
5. And it seems, that the — ssi the legal title and 


possession of the street, might therefore, (apart from the con- 
struction given to the Act of 1787) have made a demise of it, 


for the purpose of sustaining ejectment. . . . Tid. 


See ConstituTionaL Law, 1, 2, 15, 20. 





co Ske A aa ate 
<2. 





































SECURITY. 
SERVICE OF PROCESS. See Process, 1, 2, 3. 


SHERIFF. 
1. No private contract, nor extraordinary trouble, can authorize 
the Sheriff to receive other or higher fees than are prescribed 
bylaw. Forbesv. Morel, . : 23 
2. It seems, that the Sheriff is entitled to an the legal fee for 
dieting negroes, levicd on by him under execution, although 
such negroes were allowed to remain in possession of defend- 
ant, and no subsistence was furnished by the Sheriff. * Ibid. 
3, In such case, the Court will not grant an attachment against 
the Sheriff, to compel him to bring into Court, the money re- 
tained by him to answer this charge, but will leave the party 
to the prosecution of his ordinary remedy by action. . Ibid. 
4. Where an action is brought on the official bond of a Sheriff, in 
the name of the Governor of Georgia, in being, who is individ- 
ually designated, and such Governor dies pending the action, 
jt is not necessary to amend the suit, by the substitution of the 
name of his successor. Rubun, Governor, Gc. v. Fowler, . 60 
5. Can such bond be put in suit, without the previous order of 
the Judge of the Superior Court—Quere. . ° . Ibid. 
6. A Sheriff, in the State of Georgia, is entirely a ministerial offi- 
cer, whose province is to execute duties prescribed by law, 
and which duties may be contracted or enlarged, at the will of 
the Legislature. State v. Dews, ‘ P . 397 


SLAVES. 
1. A manumnission subsequent to the Act of 1801, not sanctioned 
by legislative authority, is absolutely void, and produces no 
change in the condition of the slave. Spencer v. negroes Amy 
and Thomas, ‘ ‘ . 178 
2. The Act of 1818, a in tn to » the attempt to manu- 
mit slaves illegally, being a penal statute, cannot be so con- 
strued, as to accumulate the penalties of the statute of 1801, 
to an act committed before the passage of the former statute. Ibid. 
3. Construction of the laws of Georgia, pope manumission. 
Marlow, et. al. vs. Roser, - ; . 542 
4. A will, which directs the executor to aati to ae Legislature 


B. 4. 


See Surety. 
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SLAVES—continveEp. 
for the manumission of certain slaves, and if that cannot be ac- 
complished in that manner, that they should be sent out of the 
State to where it can be done, is not illegal, and does not 
contravene the policy of our statutes. ‘ ‘ . Ibid. 


SPECIAL VERDICT. See Appgat, 4. 
STATE. See Constirutionat Law, 17, 18, 19. 
STATUTE. 


1. In general, a statute which introduces a new rule of law, and 
directs a particular method of proceeding under it, will, al- 
though it has no negative words, debar any other mode. Gue- 
rard & Polhill v. Polhill, . . ‘ ‘ . 237 

2. If a statute destroys the character in which persons have act- 
ed in a civil or public trust, without pointing out a new mode 
in which the trust is to be performed, the latter is also at an 
end. State v. Mayor and Aldermen of Savannah, ‘ - 250 

3. Quere, if a statute which acts retrospectively and divests a 
vested right, but does not impair the obligation of a contract, 
be absolutely void. Forsyth v. Marbury, . ‘ . 324 

4. A statute should be construed, (if consistent with its general 
scope,) so as to give it a prospective operation, where a con- 
trary construction would divest a vested right. - . Ibid. 

5. The Act of 19th December, 1822, which protects the proper- 
ty of the debtor from levy under a judgment, where such pro- 
perty for a definite period, had been in possession of a purcha- 
ser for reasonable compensation, and without actual notice of 
such judgment, may properly be construed, so as to refer only 
to levies founded on judgments, obtained since its passage. . Ibid. 

6. Such statute introduces a new rule of law, and is hot declara- 
tory of the old. . ° . ° ° . Ibid. 

7. A legislative Act appropriating property to the public, is an ir- 
revocable grant of such property. Mayor and Aldermen, gc. 

v. President, gc. of Steam Boat Company, . ° . 342 

8. If no time be fixed by a statute for it to go into operation, it 
takes effect from its date. Smeisv. T. G- J. Weathersbee, 537 

See Criminat Law, 21, 26. 

JurisDicTIon, 1, 2. 





MortTaaceE, 4. 
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STATUTE OF FRAUDS AND PERJURIES, 

1. To support a collateral undertaking to answer for the debt 
&c. of another, made subsequently to the original agreement, 
there must be some new consideration shewn, growing out of, 
or having reference to such original agreement. Crane vs 
Bulloch, ‘ ‘ . . $ . . 318 

2. R. afeme covert, drew her draft in favor of C. on B. whe 
accepted the same, payable when in funds. After this accept- 
ance, J. S. B. the trustee of the drawer's separate property 
under a deed of marriage settlement, wrote upon the draft, « I 
will have this paid out of the next crop,” and signed his name 
as trustee. On action of assumpsit brought by C. against J. 

S. B. upon this promise, held, that there was no consideration 
for the promise ; that the case was within the provisions of the 
statute of frauds and perjuries, and that the action was not 
maintainable. : ° ‘ ‘ ° - Ibid. 

3. A sale of goods at auction for the price of £10 and upwards, 
is within the statute of frauds. Sanderlin v. Trustees of Ro- 
man Catholic Church, j ‘ ‘ * . 551 


STATUTE OF LIMITATIONS. 
1. It is a question of law for the Court to determine, as to what 


constitutes a sufficient acknowledgment, to take a case out of 
the statute of limitations. Sheflall v. Clay, . ; . 7 
2. An admission from which an existing debt may be necessarily 


inferred, is sufficient to take the case out of the statute, theugh 

it be accompanied with an express denial of the debt. - Ibid. 
3. A statute of limitations to be constitutional and operative, 

must give an allowance of time in futuro, te commence the 

action. Forsyth v. Marbury, = ' ’ « 3% 


STREET. See Savannag, 5. 


“SUPERIOR COURT.” Sce Criminat Law, 27. 
Eguity, 7, 8, 9. 
JuRispicTion, 1, 2. 





SURETY. 
1. A surety who pays the debt, is entitled to be eubstituted in the 
place of the creditor, as to all the security or means possessed 
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SURETY—conrinvugp. 
by him, against the principal debtor, and all the co-sureties. 
Norris v. Ham, et. al., A 4 - ‘e . 267 


TAX. See Faro Taste, 2. 


ConstrirurronaL Law, I, 2. 
TENANTS IN COMMON. See Co-partneEnsuip, 7. 


TERRITORIES OF UNITED STATES. See Consrirurionat, 
Law, 17, 18, 19. 


TITLE OF STATUTE. See Constitutionat Law, 16, 
TOOLS. See Distress WaRRANT, 1. 
TRESPASS. See Equity, 49, 50, 51. 


TRUSTS AND TRUSTEES. 

1. A Court of chancery, on sufficient grounds being shewn, will 
remove a trustee under a marriage settlement, and appoint a 
new one. Gale, et. ux., A ; ; ‘ . 10% 

2. If the original trustees are dead, the fact that the representa- 
tive of one is temporarily absent, and the representative of the 
other unwilling to act, is not per se, sufficient to justify the 
substitution of new trustees. The Court has power to compel 
such representatives to assume the trusts... . Ibid. 

8. But the Court may with the assent of all parties, sibatiblen 


new trustees. : s ; . : . Ibid. 


= 
as» 


4. But to justify the removal of such representatives as trustees, 


bears sort ne oa 


their refusal or incapability must be shewn, either by answer 

to the petition for substitution, by affidavits of petitioners, or 

neglect of representatives to shew catise, on proper citation. Ibid. 
See Banks, 3. 


“ UNLIQUIDATED DEMAND.” 
1. The judicial and legislative construction in Georgia, of the 
words “ unliquidated demand,” and “ open account,” has been, 
to consider all as such, unless there be some written acknow- 
ledgement or promise by the debtor. A verbal acknowledge- 
ment of indebtedness in a definite sum, accompanied with a 
promise to pay, does not constitute it a liquidated demand. 
Fell v. Abbott, ‘ . . ; . 452 





USURY. See Equiry, 1, 3. 
VENDOR AND VENDEE.. See Executor de son tort, 1, 2, 3, 4. 


VERDICT. 

1. A verdict clearly against evidence, may be set aside. Butan 
application for this purpose will not be favorably received, 
where there has been conflicting testimony. Sheftally. Clay, 7 

See New Triat, I, 4, 5, 6, 7, 8, 10, 11, 14. 


VESTED RIGHTS. See Srarure, 3, 4. 
VOLUNTARY CONVEYANCES. See Hussanp anv Wire, 1. 


WAIVER. 
1. If a party suffers improper evidence to be admitted without 
objecting at the time, it is a waiver of the objection. Lowv. | 


Commissioners of Pilotage, . ‘ . 302 
2. So, if after adjournment irregularly granted, i appears and 
goes to trial. ‘ ‘ ° ‘ . . Ibid. 


WARRANT OF ATTORNEY. 
1. It is sufficient if a warrant of attorney be exhibited when de- 
manded ; it may be executed at any stage of the suit. Nich- 
ols, et. al. v. Dennis, et. al... é - - . 188 
2. A warrant of attorney continues to exist after judgment, if any 
other process is required to obtain the full benefits of such judg- 
ment. . ‘ ° . ‘ ° - Ibid. 
See Co-PaRTNERSHIP, 5, 


F 


WASTE. See Equity, 17. 


WAY. 

1. The owner of land appropriated for a highway, retains the free- 
hold in the soil, and subject to the easement, and not interfer- 
ing with it, may use the land in any manner, and may main- 
tain ejectment, trespass or waste, for any exclusive appropria- 
tion of it by another. Mayor and Aldermen of Savannah, v. 
President, &c. of Steam Boat Co, . ; . 342 

2. And the statute of Georgia, which directs senniiili to be 
made to the owners of land laid out for a highway, must be ta- 
ken to provide for the purchase of the easement, and not of the 
land. ‘ . ‘ ‘ ‘ ; . Ibid. 


C. 4. 
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WAY—conrTinvuED. 
3. As a general rule, the freehold in the highway must be taken 
to belong to the proprietors of the adjoining soil. : . Ibid. 
4. But this rule being founded on the presumption, that such way 
was originally taken out of the lands of the party who hath 
other lands adjoining, is not applicable, when such presump- 
tion cannot arise from the facts shewn, P : . Tid, 


WEARING APPAREL. See Distress Warrant, 1. 


WILL. 

1. It seems, that the will of a femme covert will have no efficacy, 
unless there be an agreement before marriage, giving her the 
power to make such will, or such right has been conferred on 
her after marriage, by some act analogous to an agreement be- 
fore marriage ; the mere parol assent of the husband, is not 
sufficient to give such a will validity. McGowan v. Jones, et. 
al., : ‘ ‘ ‘ ‘ ‘ . 184 

2. A will set aside on the ground of insanity, against the testimo- 
ny of the subscribing witnesses, where there was proof of pre- 
vious insanity ; where the disposition of the property was not 
rational or natura], and circumstances of mystery and suspicion 
were thrown around the subscribing witnesses. Griffin v. 
Griffin, ; F = é , ; . 217 

See Staves, 4. 


WITNESS. See Crruinat Law, 7, 8, 9, 16. 
Eauirty, 34. 
Evipence, 2, 3, 4, 5, 6, 10. 
New Triat, 10. 

Wut, 2. 











ERRATA. 


Page 14, line 10, add and prosecuted, after the word instituted. 





Page 28, line 4, dele period after the word imports, and insert comma ; 


and dele comma after impose. 
Page 28, line 16, for suspended, read superseded. 
Page 32, line 23, for sum or, read suit a. 
Page 119, line 1, (of abstract) for under years, read tender years. 
Page 398, last line, insert Constitution of the, before the word State. 
Page 399, line 27, for powers, read power. 
Page 400), line 6, for of litigation, read in litigation. 
Page 405, line 33, for Cohen, read 8 Cowen. 
Page 408, lines 6 and 7, for permanent, read paramount. 
Page 414, line 19, for Now, read Nor, and dele note of interrogation. 
Page 415, line 9, for that, read than. 
Page 416, line 33, insert a comma after case. 
Page 424, line 20, for grantor, read grantee, 
Page 437, line 14, insert a comma after and. 
Page 438, bottom line, for denied, read derived. 
Page 439, line 9, for direction, read duration. 
——, line 23, for appointers, read appointees. 
Page 445, line 1, for entertained, read intimated, 
Page 451, line 13, for by, read to. 
Page 518, lines 7 and 8, (of abstract,) for Larcency, read Larceny. 





